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EXECUTIVE NOMINATIONS 


TUESDAY, FEBRUARY 10, 2009 

U.S. Senate, 

Committee on the Judiciary, 

Washington, DC. 

The Committee met, pursuant to notice, at 10:03 a.m., in room 
SD-226, Dirksen Senate Office Building, Hon. Benjamin L. Cardin, 
presiding. 

Present: Senators Cardin, Feinstein, Feingold, Whitehouse, 
Wyden, Klobuchar, Kaufman, Specter, Hatch, Kyi, Graham, and 
Coburn. 

OPENING STATEMENT OF HON. BENJAMIN L. CARDIN, A U.S. 

SENATOR FROM THE STATE OF MARYLAND 

Senator Cardin. The Committee will come to order. First, let me 
thank Chairman Leahy for allowing me to chair today’s hearing. 

Today we consider two important nominations for leadership po- 
sitions in the Department of Justice. These are the nominations of 
Thomas Perrelli to be Associate Attorney General of the United 
States and Elena Kagan to be Solicitor General of the United 
States. 

I agree with Chairman Leahy that this Committee should move 
quickly to continue to restore the morale and integrity of the De- 
partment. I am pleased that this Committee recently reported out 
Attorney General Eric Holder to be Attorney General of the United 
States with a strong, bipartisan vote of 17 to 2, and that the full 
Senate overwhelmingly confirmed his appointment shortly there- 
after. 

The Associate Attorney General is the No. 3 position at the De- 
partment of Justice. This official oversees a wide range of offices 
at the Justice Department, including the Civil Rights, Civil, Anti- 
trust, Environment, and Tax Divisions, as well as the Office of Jus- 
tice Programs. 

Thomas Perrelli comes to this Committee with an impressive 
range of experience in both the private and public sectors. He 
served as counsel to Attorney General Janet Reno from 1997 to 
1999. For the final 2 years of the Clinton Administration, he served 
as Deputy Assistant Attorney General, where he supervised the 
Federal Programs Branch of the Civil Division, representing nearly 
every Federal agency in complex civil litigation. In that role, Mr. 
Perrelli supervised a staff of 100 attorneys responsible for defend- 
ing the constitutionality of Federal statutes, defending Federal 
agency actions and regulations, representing both the diplomatic 
and national security interests of the United States in courts of 

( 1 ) 
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law, and conducting a wide range of other litigation. He also super- 
vised the Department’s Tobacco Litigation Team’s lawsuit against 
major tobacco companies. 

In the private sector, Mr. Perrelli worked for many years at the 
Washington law firm of Jenner & Block, handling a caseload in- 
cluding constitutional, intellectual property, and appellate cases, as 
well as a wide range of complex civil litigation matters. 

Most recently, he served on President Obama’s Justice Depart- 
ment Transition Team. He is a graduate of Brown University and 
Harvard Law School. 

I also want to note for the record that Mr. Perrelli has received 
the endorsement of several law enforcement organizations, such as 
the Federal Law Enforcement Officers Association and the Na- 
tional Fraternal Order of Police, as well as the National Center for 
Missing and Exploited Children. These letters will be made part of 
our record. 

Elena Kagan also comes to this Committee with a wide range of 
experience, having served as the dean of a law school, a law pro- 
fessor, a senior official at the White House, a lawyer in private 
practice, and a legal clerk for a Justice of the Supreme Court. 

A graduate of Princeton University and Harvard Law School, Ms. 
Kagan clerked for Justice Thurgood Marshall on the Supreme 
Court and then worked as an associate at the Washington law firm 
of Williams & Connolly. While teaching law school at the Univer- 
sity of Chicago, she took on another assignment as special counsel 
to Senator Joe Biden, a distinguished former Chairman of this 
Committee. Ms. Kagan assisted in the confirmation hearings of Su- 
preme Court Justice Ruth Bader Ginsburg. 

In 1995, Ms. Kagan served as President Clinton’s Associate 
White House Counsel, Deputy Assistant to the President for Do- 
mestic Policy, and Deputy Director of the Domestic Policy Council. 
In the White House Counsel’s Office, she acted as a lawyer for the 
White House policy councils and legislative offices, analyzing and 
drafting statutory language and executive actions, and offering pol- 
icy advice. In the Domestic Policy Council office, she played a role 
in the executive branch’s formulation, advocacy, and implementa- 
tion of laws and policies in a wide variety of issues. 

In 1999, Ms. Kagan left Government and began serving as a pro- 
fessor at Harvard Law School, teaching administrative law, con- 
stitutional law, civil procedure, and a seminar on legal issues and 
the Presidency. In 2003, she was appointed to serve as Dean of the 
Harvard Law School, becoming the first woman dean in the 
school’s history. In her 5 years at Harvard Law School, Dean 
Kagan has overseen both the academic and non-academic aspects 
of the law school. I will enter into the record a letter from the 
deans of 11 major law schools in support of her nomination. 

The Solicitor General of the United States holds a unique posi- 
tion in our Government. It is one of the few Government positions 
in which the occupant must be “learned in the law,” pursuant to 
a statute enacted by Congress. The Solicitor General is charged 
with conducting all litigation on behalf of the United States in the 
Supreme Court and is often referred to as the “tenth Justice.” In- 
deed, the Supreme Court expects the Solicitor General to provide 
the Court with candid advice during oral argument and the filing 
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of briefs on behalf of the United States. The office participates in 
about two-thirds of all the cases that the Court decides on the mer- 
its each year. 

So it is indeed high praise for Dean Kagan that former Solicitors 
General Walter Dellinger and Ted Olson joined with six other So- 
licitors General of both parties in endorsing her nomination. I will 
make that letter also part of the record. It is very complimentary 
of our nominee. 

At the same time, we expect the Solicitor General to exercise 
independent judgment from the Department of Justice, the Attor- 
ney General, and even the President of the United States. The of- 
fice is charged with vigorously defending statutes duly enacted by 
Congress against constitutional challenges. The office also super- 
vises all lower court appellate litigation and decides whether to ap- 
peal decision that are adverse to the Government and what posi- 
tion should be taken on the merits of the case. 

So let me thank the two nominees for being willing to continue 
to serve their country. I also want to thank their families, and we 
will have an opportunity for them to introduce their families as the 
confirmation hearing continues. And at this time, let me recognize 
the Republican leader on our Committee, Senator Specter. 

Senator Specter. Thank you, Mr. Chairman. At the outset, may 
I say that your work on the Committee has been outstanding. You 
have been here a little more than 2 years, you come as an experi- 
enced lawyer, and now you are already the Chairman of the Com- 
mittee — pardon me. Acting Chairman. 

[Laughter.] 

Senator Cardin. It is a great country. 

Senator Specter. Acting Chairman of the Committee, which is 
quite a testimonial to you. But we have worked together closely in 
the 2 years, and it is nice to work with a lawyer’s lawyer, which 
you are. Senator Cardin. 

Senator Cardin. Thank you. 

Senator Specter. I join you in welcoming the two nominees. 
Both present outstanding academic credentials, and in the situa- 
tion with Dean Kagan, she is now the Dean of the Harvard Law 
School to supplement her outstanding academic work and profes- 
sional work. 

The Senate has a broad responsibility under the Constitution on 
confirmations to make inquiries beyond even extraordinary re- 
sumes like those presented here today. In evaluating President 
Obama’s nominees, we see perhaps what is a cautionary word dur- 
ing the campaign when Candidate Obama had this to say about 
judges. Now, Solicitor General is a little different — substantially 
different, really, from a judge, as is the position of Associate Attor- 
ney General. But in trying to evaluate approaches, it is, I think, 
fair to look at philosophy. 

This is what Candidate Obama had to say: “We need somebody 
who has got the heart, the empathy to recognize what it is like to 
be a young teen-age mom, the empathy to us understand what it 
is like to be poor or African American or gay or disabled or old. 
That is the criteria by which I am going to be selecting my judges.” 

Well, I agree with the need for consideration on the disadvan- 
tage, no doubt about it, on the categories identified by Candidate 
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Obama. But we also have to make an inquiry as to the commit- 
ment to the law and that nominees for key positions in the Depart- 
ment of Justice like judges have followed the law, that if there are 
to be changes made, it is well established as a matter of philo- 
sophical doctrine that it is up to the legislature to do that. 

When Dean Kagan came to see me, I asked her about a number 
of her writings, and we will be going into those today. And she 
made a sharp distinction, which I understand, as to what a nomi- 
nee may think about a given situation contrasted with the advo- 
cacy role, which she sharply distinguishes, and represents that she 
can be an advocate as Solicitor General on issues that she does not 
agree with philosophically. 

Well, I understand that distinction, and the issue that inevitably 
arises is how effective is somebody who is arguing for something 
which they deeply disagree with, and Dean Kagan is a person who 
has very deep views. I cite only one in this introduction, and I 
talked to her about it. She was discussing the Solomon amendment 
on the issue of “Don’t ask, don’t tell,” and I can understand the 
challenge to the underlying basis of the Solomon amendment. But 
this is what she said: “As dean, we instated military recruiters to 
the Harvard Law School because to do otherwise would have been 
to forfeit a great deal of Federal funding.” And she noted that the 
“action caused her feet distress,” and that she finds the military’s 
policies to be “a profound wrong, a moral injustice of the first 
order.” 

Well, one consideration would be if you think of something as a 
moral injustice of the first order, how can you in good conscious be 
an effective advocate. And this bears on the ability to apply the 
law. 

Now, Dean Kagan countered with a statement, well, the Solicitor 
General has the obligation to uphold the constitutionality of the 
law. There is a strong presumption of constitutionality. And I com- 
mented to her about a case when I was district attorney where the 
Pennsylvania statute treating women differently than men — they 
were given indeterminant sentences so that if they were convicted 
of larceny, for example, they went to a women’s prison, and having 
served the maximum prescribed by statute, 5 years, they could be 
kept longer. And when I was asked to defend the statute, I refused. 
And they brought in the State Attorney General who defended the 
statute, and the statute was stricken. 

But there is a real issue here as to the range of advocacy or per- 
haps the intensity of advocacy, so I make those very brief introduc- 
tory comments, Mr. Chairman, to sort of set the parameters, and 
we have also the Associate Attorney General, and we have our re- 
sponsibility to uphold, to make these inquiries under the Constitu- 
tion to decide whether we should consent and approve the nomina- 
tions. 

Thank you, Mr. Chairman. 

Senator Cardin. Thank you. Senator Specter. 

At this time I will recognize Senator Jack Reed from Rhode Is- 
land for the purposes of introductions. Senator Reed, it is a pleas- 
ure to have you before our Committee. 
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STATEMENT OF HON. JACK REED, A UNITED STATES SENATOR 
FROM THE STATE OF RHODE ISLAND 

Senator Reed. Thank you, Mr. Chairman, and thank you. Rank- 
ing Member Specter. It is an honor to appear here this morning to 
introduce Dean Elena Kagan. 

Dean Kagan and I both attended Harvard Law School, but it is 
obvious she is much younger and a much, much better lawyer. But 
I have been following her career with great pride since her days 
not only at Harvard, but as she clerked for Judge Abner Mikva on 
the U.S. Court of Appeals for the D.C. Circuit and for Justice 
Thurgood Marshall on the United States Supreme Court — two gi- 
ants of American jurisprudence. 

As the Chairman indicated, she went on to teach law at the Uni- 
versity of Chicago Law School. She served in the Clinton adminis- 
tration, and then she returned to Harvard Law School in 1999. 

During her tenure as Dean of the Harvard Law School, she has 
drawn acclaim as a pragmatic problem solver who could bridge ide- 
ological divides among the faculty and the student body. She hired 
new professors with diverse areas of expertise and views, and she 
ushered in a number of far-ranging student-oriented reforms to the 
law school. She has also won praise from current and former stu- 
dents who have served our country in uniform for creating an envi- 
ronment that is highly supportive of students who have served in 
the Armed Forces of the United States. I know that because I have 
met with many of these young men and women who served and 
now are students at or recent ^aduates of the Harvard Law 
School, and they are uniformly praiseful of Dean Kagan. 

She is eminently qualified to become Solicitor General of the 
United States, and it is not just her impressive resume and bril- 
liant mind. It is her wisdom and her temperament and her commit- 
ment to the Constitution. 

In October 2007, Dean Kagan gave a speech at my alma mater. 
West Point. She was invited there to speak to the cadets, and she 
told the cadets that our Nation is most extraordinary because, as 
she said, we “live in a Government of laws, not of men and 
women.” 

As a touchstone for this speech, she used a place on the West 
Point campus called Constitution Corner. This is the place at which 
the cadets are reminded of their obligations as soldiers. One of the 
plaques at the site is etched with the phrase, a very simple phrase, 
“Loyalty to the Constitution.” That was a watch word for all of us. 
She understands that it is our duty to the Constitution which is 
preeminent. 

She spoke that day about how our law and our dedication to law, 
the rule of law, is especially during trying times. She used the ex- 
amples of President Nixon’s Attorney General, Archibald Cox, and 
President Bush’s Attorney General, John Ashcroft, as examples of 
men who sought to uphold the rule of law in very trying cir- 
cumstances and put doing the right thing above all else. 

If confirmed, I believe General Kagan will be an outstanding So- 
licitor General. She brings exceptional qualifications to the job and 
will be a tough, fair, and powerful advocate for the Constitution 
and the people of the United States, and I comment her to this 
Committee, and I thank you all. 
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Senator Cardin. Thank you very much, Senator Reed. I appre- 
ciate your being here. 

At this time I would ask our witnesses to come forward, if they 
would, please. If you would stand in order to be sworn in. Do you 
affirm that the testimony you are about to give before the Com- 
mittee will be the truth, the whole truth, and nothing but the 
truth, so help you God? 

Mr. Perrelli. I do. 

Ms. Kagan. I do. 

Senator Cardin. Thank you. Well, perhaps the best way to start 
is first to thank you all for being here, and I appreciate your fami- 
lies being here. 

[Laughter.] 

Senator Cardin. Perhaps at this time it might be appropriate if 
you would introduce the members of your family. We have already 
heard from one. 

[Laughter.] 

Senator Cardin. But if we could hear from the rest, it would 
be — so, Mr. Perrelli, if you would go first and perhaps introduce the 
members of your family who are here. 

Mr. Perrelli. Thank you. Senator. I think you have met my son, 
James, who I think will be excused momentarily, and this is my 
wife, Kristine. I have got my mother, Nancy, and my Aunt Lucy, 
who just celebrated her 90th birthday, from Barre, Vermont. I am 
also joined by my sister, Caryn; my brother-in-law, Scott. I have 
also got my brother-in-law Kevin, who made the trip from Madison, 
Wisconsin. I have got my extended family: Lieutenant Matthew 
Trivett of the Montgomery County Fire Marshal Bomb Squad, and 
Sergeant David Trivett of the Baltimore County Homicide Unit. 

Thank you. 

Senator Cardin. Thank you. 

Dean Kagan. 

Ms. Kagan. Well, Tom and I laughed because he brought all his 
family, and I left most of mine at home. But I have two wonderful 
brothers who are here, city public school teachers. I excused them 
from coming down. But my older brother’s daughter, my niece Ra- 
chel, is here. She is graduating from college this year. She is look- 
ing forward to law school. I think she is going to be a splendid law- 
yer. And then I brought a little bit of family from Cambridge, you 
might say, some of my great friends from Harvard Law School: 
Charles Fried, a former Solicitor General himself, who is here; Jack 
Goldsmith, Dan Meltzer, John Manning, Martha Minow, Carol 
Steiker — all great friends of mine, and I very much appreciate their 
coming down to support me. 

Senator Cardin. Well, we welcome your families, and we know 
the sacrifices that they have to make in regards to your public 
service, and we thank them for that. 

I want to acknowledge for the record that Senator Webb and 
Senator Warner wanted to be here to introduce Mr. Perrelli, but 
they were called upon on other Senate business, and we will allow 
their statements to be made part of the record. 

Mr. Perrelli, we would be glad to hear from you. 
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STATEMENT OF THOMAS J. PERRELLI, TO BE ASSOCIATE 
ATTORNEY GENERAL, U.S. DEPARTMENT OF JUSTICE 

Mr. Perrelli. Mr. Chairman, Senator Specter, and members of 
the Committee, thank you for giving me the opportunity to appear 
before you as the nominee for the position of the Associate Attorney 
General. I am grateful to the President and the Attorney General 
for giving me the opportunity to be considered for this post and to 
serve again in the Department of Justice, an organization that I re- 
vere. 

I would like to thank the members of the Committee and their 
staffs who have met with me to start what I hope will be a dialog 
about the issues facing the country and the Department of Justice. 
There is deep knowledge in this Committee about the many chal- 
lenges ahead, and I hope that I have the opportunity to work with 
you to overcome them. 

I would like to thank Senators Webb and Warner for the state- 
ments of support that have been submitted for the record. 

I would not be here today without the love of my family and a 
great deal of good fortune. I want to thank first the love of my life, 
my wife, Kristine, for all of her love, help, and support — especially 
now with a new baby arriving any day. She is here — and you have 
already my son, James. 

I also want to thank my mother, Nancy Perrelli, who has been 
an inspiration to me for many years, not the least of which is all 
that I learned by watching her, as a single parent, work full days, 
take care of me and my sister, and go to law school at night. 

Missing from the large contingent behind me is my father, also 
Tom Perrelli. He passed away in 2002 after a long struggle with 
cancer. But I think of him today because my father was one of the 
career professionals who are at the heart of the Department of Jus- 
tice. He made his career there and, indeed, he refused to retire 
until only a day or two before he died because it was part of what 
defined him. 

My own reverence for the Department began through him. As a 
college student,! worked summers at the Immigration and Natu- 
ralization Service, mainly on IT projects, but I had the opportunity 
to experience lots of different aspects of the Department, including 
getting to visit the men and women on the border in San Diego to 
learn the extraordinary challenges that they face and the remark- 
able job that they do. 

In my time as a summer intern, I had the unusual opportunity 
to talk with then-Attorney General Meese, who was kind to stop 
several times to talk to me when he was exiting the building and 
I was waiting at the bus stop for a shuttle. 

When I completed law school, I clerked for the Honorable Royce 
Lamberth of the U.S. District Court for the District of Columbia — 
himself a lifelong public servant and veteran of the Judge Advocate 
General Corps, and the U.S. Attorney’s Office in DC. In that job, 
I saw the best of Government lawyers, prosecuting cases from Iran- 
contra to drug gangs on the streets of DC, and defending the 
United States in cases from the savings and loan crisis to environ- 
mental regulation of nuclear power plants. 

All of those experiences left me with a deep appreciation for the 
Department — its mission and the extraordinary people who carry it 
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out. That appreciation increased exponentially later in my career 
when I first served first as Counsel to the Attorney General and 
later as Deputy Assistant Attorney General in the Civil Division. 
The men and women who serve in the Department from Adminis- 
tration to Administration, from law enforcement agents of the FBI, 
DEA, and ATF who put their lives on the line every day, to lawyers 
and staff whose sole goal is fair, evenhanded application of the law, 
and representation of the interests of the United States, are re- 
markable and deserve more praise than they ever receive. 

I am honored to have been nominated to serve as Associate At- 
torney General and to have the opportunity to work again among 
the career professionals at the Department. But I have no illusions 
about the size of the task. The challenges that the Department 
faces today are enormous, and they derive from its mission, which 
has expanded greatly since September 11th, from the constraints 
on its resources, which have limited its ability, and from manage- 
ment and other problems that are perhaps self-inflicted. 

My vision is a Justice Department of which all Americans can be 
proud — a Department that keeps America safe from threats foreign 
and domestic, a Department that at every level makes the even- 
handed application of the law and the representation of the inter- 
ests of the United States without regard to party or personal views 
a priority; a Department that works in partnership with State, 
local, and tribal authorities to most efficiently protect the public 
and make communities safe; a Department that is transparent and 
gives to the American public confidence that the rule of law and 
the Constitution are paramount; and a Department that works 
with this Committee and others in Government to collaborate on 
the many challenges ahead. 

I look forward to answering your questions. Thank you, Mr. 
Chairman. 

[The prepared statement of Mr. Perrelli appears as a submission 
for the record.] 

[The Questionnaire of Mr. Perrelli follows.] 
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UNITED STATES SENATE 
COMMITTEE ON THE JUDICIARY 

QUESTIONNAIRE FOR NON-JUDICIAL NOMINEES 

PUBLIC 


1 . Name : Full name (include any former names used). 

Thomas John Perrelli 

2. Position : State the position for which you have been nominated. 

Associate Attorney General 

3. Address : List current office address. If eity and state of residence differs from your 
place of employment, please list the city and state where you currently reside. 

Jenner & Block 

1099 New York Ave. NW, Suite 900 
Washington, DC 20001 

I currently reside in Arlington, Virginia. 

4. Birthplace : State date and place of birth. 

3/12/1966, Falls Church, Virginia. 

5. Marital Status : (include name of spouse, and names of spouse pre-marriage, if 
different). List spouse’s occupation, employer’s name and business address(es). Please, 
also indicate the number of dependent children. 

I am married to Kristine Joy Lucius. 

Chief Counsel for Civil Justice and Deputy Staff Director 
Senate Committee on the Judiciary 
224 Dirksen Senate Office Building 
Washington, DC 20510 

We have one dependent child. 

6. Education : List in reverse ehronological order, listing most recent first, each college, 
law school, or any other institution of higher education attended and indicate for each the 
dates of attendance, whether a degree was received, and the date each degree was 
received. 

Harvard Law School, J.D. 1991 (attended from 9/88-6/91) 


1 
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Brown University, A.B. 1988 (attended from 9/84-5/88) 

Took mathematics classes at George Mason University from 9/82-5/83 (no degree 
awarded) 

7- Employment Record : List in reverse chronological order, listing most recent first, all 
governmental agencies, business or professional corporations, companies, firms, or other 
enterprises, partnerships, institutions or organizations, non-profit or otherwise, with 
which you have been affiliated as an officer, director, partner, proprietor, or employee 
since graduation from college, whether or not you received payment for your services. 
Include the name and address of the employer and job title or job description where 
appropriate. 

May 2008 — present 
Managing Partner 
Jenner & Block LLP 
1099 New York Ave. NW 
Washington, DC 20001 

June 2001 — May 2008 

Partner; Managing Partner of D.C. Office since 2005 

Jenner & Block LLP 
601 Thirteenth St. NW 
Washington, DC 20005 

January 2001 — June 2001 
Unemployed 

September 1999 — January 2001 

Deputy Assistant Attorney General, Civil Division 

United States Department of Justice 
950 Pennsylvania Ave. NW 
Washington, DC 20530 

December 1997 — September 1999 
Counsel to the Attorney General 

United States Department of Justice 
950 Pennsylvania Ave. NW 
Washington, DC 20530 

November 1992 — December 1997 
Associate 

Jeimer & Block LLP 
601 Thirteenth St. NW 
Washington, DC 20005 

1992 — 2006 
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Co-President (briefly) and Member 

Brown Club of Washington/Brown Alumni Schools Program 

September 1991 — September 1992 
Law Clerk 

Hon. Royce C. Lamberth 

U.S. District Court for the District of Columbia 

333 Constitution Ave. NW 

Washington, DC 20001 

May 1991 (estimated) — August 1991 (estimated) 

Summer Associate 

Wilmer Cutler & Pickering 

2445 M Street NW 

Washington, DC 20037 

January 1991 (estimated) — May 1991 (estimated) 
Teaching Assistant 

Brown University Political Science Department 
36 Prospect Street 
Providence, RI 02912 

September 1990 (estimated) — May 1991 (estimated) 
Legal Methods Instructor 

Harvard Law School 
1563 Massachusetts Ave. 

Cambridge, M A 02138 

May 1990 (estimated) — August 1990 (estimated) 

Summer Associate 

Jenner & Block LLP 

601 Thirteenth St. NW 

Washington, DC 20005 

September 1989 (estimated) — May 1990 (estimated) 
Legal Methods Instructor 

Harvard Law School 
1563 Massachusetts Ave. 

Cambridge, MA 02138 

August 1989 — May 1991 
Editor / Managing Editor 

Harvard Law Review 
1511 Massachusetts Ave. 

Cambridge, MA 02138 
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May 1989 (estimated) — August 1989 (estimated) 

Summer Associate 
Sutherland, Asbill & Brennan 
1275 Pennsylvania Ave., NW 
Washington, DC 20004 

June 1988 (estimated) — August 1988 (estimated) 

Summer Intern 

Immigration & Naturalization Service 
U.S. Department of Justice 
4th and Eye Streets, NW 
Washington, DC 20536 

1986 (estimated) — present (uncertain if continues to exist) 

Pro Scientia 

Non-profit dedicated to raising scholarship fimds for students of the classics. 

I was a co-founder/president of this organization, which has not operated since the 1990s. 
I have been unable to ascertain whether the organization exists in any form today. 

8. Military Service and Draft Status : Identify any service in the U.S. Military, including 
dates of service, branch of service, rank or rate, serial number (if different from social 
security number) and type of discharge received. 

N/A 

9 . Honors and Awards : List any scholarships, fellowships, honorary degrees, academic or 
professional honors, honorary society memberships, military awards, and any other 
special recognition for outstanding service or achievement. 

This list excludes honors or awards before 1984; 

Recognized as one of the leading media and entertainment lawyers in the United States 
by Chambers cS; Partners USA, 2007-2008 

Named to “40 under 40” by the National Law Journal, indicating recognition as one of 
the top 40 lawyers in the country under the age of 40, 2005 

Recipient of the Albert E. Jeimer Pro Bono Award, 2005 

Recognized by Lawdragon as one of its 500 “New Stars, New Worlds,” 2006 

Named Best Intellectual Property Lawyer in Washington, DC by Washington Business 
Journal, 2008 

Member of Phi Beta Kappa 

Freshman Math (1st) and Latin (2nd) prizes at Brown University 
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National Scholar program at Brown University 
National Merit Scholarship 
Elks Club National Scholarship 
National Cash Register Centennial Scholarship 
Jostens National Scholarship 

National Junior Classical League Rhea Miller Scholarship 

Classical Association of the Middle West and South Scholarship 

Virginia Junior Classical League Scholarship 

W.T. Woodson High School “It’s Academic” Scholarship 

W.T. Woodson High School Latin Club Steven Greenwood Scholarship 


10. Bar Associations : List all bar associations or legal or judicial-related committees, 
selection panels or conferences of which you are or have been a member, and give the 
titles and dates of any offices which you have held in such groups. 

American Bar Association 
Bar of the District of Columbia 
Virginia Bar 

1 1 . Bar and Court Admission : 

a. List the datejs) you were admitted to the bar of any state and any lapses in 
membership. Please explain the reason for any lapse in membership. 

Virginia (1991) (Associate status) 

District of Columbia (1993) 

Due to a late payment of my D.C. bar dues in 1998, my D.C. bar license was temporarily 
suspended. In late 1997, 1 left Jenner & Block and went to the Department of Justice as 
Counsel to the Attorney General. 1 arranged for changes of address and forwarding of my 
mail. At some point in the summer of 1998, the D.C. bar sent my dues notice to Jeimer’s 
D.C. office. It was not forwarded to me. Subsequently, the D.C. bar sent to Jermer’s 
D.C. office reminder letters and at least two certified letters saying that my license would 
be suspended if I did not pay. Someone at Jeimer signed for those certified letters, but 
none of the letters from the D.C. Bar were forwarded to me. A secretary at the firm 
found the letters in January of 1999 and informed me. I immediately contacted the D.C. 
Bar and was told that all 1 needed to do to return to good standing was send a letter with 
my dues, the normal late penalty, and an additional penalty. I did so and was reinstated 
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to good standing. EHiring the period when I was unaware that my license had been 
suspended, I was not appearing in court. I also continued to be an associate member of 
the Virginia bar during that period. 

b. List all courts in which you have been admitted to practice, including dates of 
admission and any lapses in membership. Please explain the reason for any lapse 
in membership. Give the same information for administrative bodies that require 
special admission to practice. 

This list does not include pro hac vice admissions for particular cases or admission to 
practice under provisions that generally allow attorneys representing the United States to 
practice (1999-2001). 

U.S. Supreme Court (1996) 

U.S. Court of Appeals for fee Federal Circuit (2002) 

U.S. District Court for fee District of fee District of Columbia (1994) 

U.S. Court of Appeals for the District of Columbia Circuit (2003) 

U.S. Court of Appeals for fee Fourth Circuit (1991) 

U.S. Court of Appeals for fee Eighth Circuit (2003) 

U.S. District Court for fee District of Maryland (1 996-97): membership lapsed upon my 
transition to government service; 2003-2007, membership lapsed when the case I was 
working on was completed 
Supreme Court of Virginia (1991) 

12. Memberships : 

a. List all professional, business, fraternal, scholarly, civic, charitable, or other 
organizations, other than those listed in response to Questions 10 or 1 1 to which 
you belong, or to which you have belonged, or in which you have significantly 
participated, since graduation from law school. Provide dates of membership or 
participation, and indicate any office you held. Include clubs, working groups, 
advisory or editorial boards, panels, committees, conferences, or publications. 

Brown Club of Washington and Brown Alumni Schools Program; university alumni 
groups. I participated on the Brown Club from 1992 to 2006 and served briefly, I believe 
in 2003, as co-president. I have been involved in alumni interviewing and served as co- 
chair of my lOfe reunion. 

American Bar Association: professional organization. I joined in approximately 1993 
and have renewed my membership annually. 

Obama for America National Legal Coordinating Committee, Post-Election 
Litigation Group, National Finance Committee, and Mid-Atlantic Finance 
Committee 
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Pro Sclentia: Non-profit dedicated to raising scholarship funds for students of the 
classics. I was a co-founder/president of this organization, which has not operated since 
the 1990s. I have been unable to ascertain whether the organization exists in any form 
today. 

Phi Beta Kappa, Rhode Island Chapter: member since 1987 

Rock Spring Congregational United Church of Christ: member since 2007. 

I have also made charitable contributions to a number of organizations that refer to 
donors as “members” but that require no apparent role other than making contributions 
and attending events or performances. These include Wolf Trap Center for the 
Performing Arts, the Kennedy Center, the Shakespeare Theatre, the Smithsonian, the 
Nature Conservancy, and Habitat for Humanity. 

b. Please indicate whether any of these organizations listed in response to 12(a) 
above currently discriminate or formerly discriminated on the basis of race, sex, 
or religion - either through formal membership requirements or the practical 
implementation of membership policies. If so, describe any action you have taken 
to change these policies and practices. 

No 

13. Published Writings and Public Statements : 

a. List the titles, publishers, and dates of books, articles, reports, letters to the editor, 
editorial pieces, or other published material you have written or edited, including 
material published only on the Internet. Please supply foiu- (4) copies of all 
published material to the Committee. 

I have done my best to identify articles responsive to this question through searches of 
publicly available electronic databases. 

Defending Lanham Claims Against Expressive Works and Raising a Defense Based on 
the First Amendment, Media Law Resource Bulletin (Jan. 2004) 

Piracy Battles Online, Copyright World (Feb. 2003) 

9th Circuit Denies Dustin Hoffman ’s Publicity Claim, National Law Journal (Oct. 22, 
2001) (with co-author) 

Case Note, Search and Seizure — Suspicionless Drug Testing, 103 Harv. L. Rev. 592 
(1989) 

Case Comment, Section 1983: Golden State Transit Corp. v. Los Angeles, 104 Harv. L. 
Rev. 339 (1990) 
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In law school, I was an editor of and eventually Managing Editor of the Harvard Law 
Review from 1989 to 1991 . I did cite checking on the Harvard Civil Rights-Civil 
Liberties Law Journal and the Harvard Journal on Legislation in 1988-89. I have 
provided copies of articles written by me for these publications, but not the entirety of the 
publications over this four year period. 

In college, I was an editor of and eventually Editor-in-chief of the Critical Review, which 
provided student-written reviews of courses. I was also an editor of and eventually 
Editor-in-Chief of Clio, which published undergraduate history papers. I have not 
provided copies of those publications. 


b. Please supply four (4) copies of any reports, memoranda or policy statements you 
prepared or contributed in the preparation of on behalf of any bar association, 
committee, conference, or organization of which you were or are a member. If 
you do not have a copy of a report, memorandum or policy statement, please give 
the name and address of the organization that issued it, the date of the document, 
and a summary of its subject matter. 

N/A 

While at Brown University, I worked on the Educational Policy Committee and the 
College Curriculum Council, which undertook a review of the school’s curriculum. I do 
not have copies of any recommendations that may have been made. 

c. Please supply four (4) copies of any testimony, official statements or other 
communications relating, in whole or in part, to matters of public policy or legal 
interpretation, that you have issued or provided or that others presented on your 
behalf to public bodies or public officials. 

I have done my best to identify testimony, statements, and other communications 
responsive to this question through searches of publicly available electronic databases. 
Attached please find the following materials: 

Transcript of Public Hearing, Judicial Review Commission on Foreign 
Asset Control (Oct. 3, 2000). 

Meeting Summary from CDC, “Interagency Committee on Smoking & 

Health: Advertising Issues — Legal Perspective” (Oct. 26, 2000). 

Letter from Thomas J. Perrelli, Counsel to the Attorney General, to Hon. 

E. Norman Veasey, Chair of the Ethics 2000 Commission, and to M. Peter 
Moser, Chair of the ABA Ethics Commission (April 19, 1999). 

d. Please supply four (4) copies, transcripts or tape recordings of all speeches or 
talks delivered by you, including commencement speeches, remarks, lectures, 
panel discussions, conferences, political speeches, and question-and-answer 
sessions. Please include the date and place where they were delivered, and 
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readily available press reports about the speech or talk. If you do not have a copy 
of the speech or a transcript or tape recording of your remarks, please give the 
name and address of the group before whom the speech was given, the date of the 
speech, and a summary of its subject matter. If you did not speak from a prepared 
text, please furnish a copy of any outline or notes from which you spoke. 

I have done my best to identify speeches and presentations responsive to this question 
through searches of publicly available electronic databases. 

I give regular business or management presentations within the firm at partners’ meetings 
and in my role as managing partner. 

I have also given occasional talks or participated in panel discussions on copyright 
infringement, attorney-client privilege, and crisis management. I do not have copies of 
speeches or transcripts, but I am providing notes from any panel discussions that I have 
been able to locate. 

As a high school student, I gave speeches in the context of leadership roles in various 
clubs and organizations — principally the Latin Club, Math Team, the Virginia Junior 
Classical League, and the National Junior Classical League ~ as well as at my high 
school graduation. 

Since college, I have occasionally done presentations to prospective applicants to Brown 
University and their parents, as well as presentations to Brown alums about topics such as 
working in Washington and career planning. All of these have been in Washington D.C., 
except I did one large panel discussion in Providence, Rhode Island. None of these 
speeches have involved anything political or otherwise controversial. 

I have given toasts at small events ~ weddings, showers, birthday dinners, etc. 

I have given the eulogy at three funerals: 

1) Maureen O’Donnell, my high school Latin teacher; this funeral was in 
1989 in Fairfax, Virginia. There was some television coverage of that 
event, including briefly my eulogy, because Mrs. O’Donnell was well- 
known figure in the community. I am attaching an article from The 
Washington Post regarding Mrs. O’Donnell’s ftineral, titled “Legacy of 
Honor” (Mar. 24, 1989). 

2) Thomas N. Perrelli, my father; the funeral was in July of 2002 in 
Fairfax, VA. 

3) Stanley Wolcott, my uncle; the funeral was in December of 2003 in 
Barre, VT. 

If the Committee is interested in notes from the eulogies, I can search for 
them. 
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As an associate at Jenner & Block, I have no recollection of having given speeches. 

As a DOJ official, I generally did not give speeches at outside events; I did do the 
occasional presentation at trainings or other events internal to the government. I do not 
have notes or transcripts of such presentations but am attaching a meeting summary 
published by the CDC regarding advertising issues. 

As a partner at Jenner & Block, the following are external presentations that I remember: 

1) 1 was on a panel concerning crisis management for the Counsel-to- 
Counsel program, which brings together law firm lawyers and in-house 
counsel for panel discussions on specific topics (usually about 25 people). 

That event was at the Sofitel Hotel in New York City on May 1 1, 2005. 1 
am attaching an article from Corporate Legal Times regarding this 
presentation, titled “Corporate Crises Thrust GCs Into the Spotlight” 

(Sept. 2005 — Corporate Legal Times). I am also attaching my notes 
from it, titled “Crisis Management” (May 1 1, 2005 — New York, NY). 

2) I was on a panel concerning attorney-client privilege for the Counsel- 
to-Counsel program at the Ritz-Carlton Georgetown in Washington, D.C, 
on October 12, 2006. I am attaching my notes from this presentation, 
which was titled, “Managing Attorney-Client Communications in a Time 
of Eroding Privilege.” The notes are titled “Privilege and Lawyers 
Wearing Multiple Hats” (Oct. 12, 2006 — Washington, D.C.). 

3) I was on a panel at the D.C. Bar Health Law and Litigation Sections on 
the Schiavo case on June 10, 2005, at the D.C. Bar Conference Center. 

Other panelists were academics with differing viewpoints. I am attaching 
my notes from that presentation, titled “Schiavo Presentation” (June 10, 

2005 — Washington, D.C.). 

4) I spoke at an Association of Corporate Counsel continuing legal 
education breakfast titled, “Life After Grokster,” in McLean, Virginia, on 
September 13, 2005, regarding the Supreme Court’s decision in MGMv. 
Grokster, a case concerning copyright infringement by peer-to-peer file- 
sharing services. I was one of the counsel who represented MGM and the 
major motion picture studios and record companies in that case. 1 have 
not been able to locate notes from this discussion. 

5) I was on two panel discussions immediately after the Grokster decision 
came out. The first was at a D.C. Bar Association discussion on July 6, 

2005. The second was at the Museum of Television & Radio Media 
Center in New York on July 12, 2005, titled, “The Implications of the 
Grokster Decision,” concerning copyright infringement and new 
technologies. Other panelists included general counsels of major content 
providers. I have not been able to locate notes from these panel 
discussions. However, I am attaching an article from Washington Internet 
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Daily titled “Everyone Generally Relieved, Post-‘Grokster,’ But Lower 
Court Interpretation Feared” (July 7, 2005 — Washington Internet Daily), 
which discusses the first presentation, and an article from Daily Variety, 
titled “Grokster Ruling Stirs Dissent” (July 14, 2005 — Daily Variety), 
that discusses the second. 

6) I was on two panel discussions on the MGMv. Grokster case during the 
week of its March 29, 2005 Supreme Court oral argument. One was at 
George Washington University School of Law, and the other was at the 
University of the District of Columbia. Other panelists included the 
Register of Copyrights and representatives of the Electronic Frontier 
Foundation. I have not been able to locate notes for these two panels. 

7) I did a CLE for the Georgia Bar titled, “What’s Keeping You Up At 
Night — Or Should Be: Things Every In-House Counsel Should Know 
About Internet File-Trading,” during a seminar on December 1 1-12, 2003 
at the Swissotel in Atlanta. I am attaching that presentation’s materials, 
titled, “What’s Keeping You Up At Night — Or Should Be: Things Every 
In-House Counsel Should Know About Internet File-Trading” (Dec. 1 1- 
12, 2003 — Atlanta, GA). 

8) I was on a panel with Professor Jonathan Zittrain of Harvard Law 
School before the Boston Bar Association in 2004. The panel concerned 
copyright and new technologies. I have not located notes from this panel 
discussion. 

9) I was a participant in a small meeting for clients and potential clients 
entitled “What Medical Societies, Other Health Care Organizations, and 
Their Members Need to Know,” with other Jenner & Block attorneys, 
regarding HIPAA’s privacy requirements. The presentation was on 
December 11, 2001 in Washington, D.C. I have not found any notes from 
my portion of the session. 

10) I moderated a panel discussion on copyright and new technologies at 
the Corporate Legal Times Superconference in Chicago in 2006. My role 
was limited to facilitating discussion. I have not located notes from this 
panel discussion. 

11) 1 recently did a panel discussion on law firm management for Bisnow. 
Other panelists included other managing partners at D.C. firms. I have not 
located notes from this panel discussion, but I am providing two vraite-ups 
from the session sent to Bisnow subscribers: “Laterals on Discount” (Dec. 
9, 2008 — Bisnow) and “Obama Era Predictions” (Dec. 1, 2008 — 
Bisnow). 

e. Please list all interviews you have given to newspapers, magazines or other 
publications, or radio or television stations, providing the dates of these 
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interviews and four (4) copies of the clips or transcripts of these interviews where 
they are available to you. 

1 have occasionally talked to reporters on issues related to my practice, as well as the 
recent presidential campaign. I have done my best to identify articles in which I am 
quoted directly that are responsive to this question through searches of publicly available 
electronic databases. 

“High Court’s Hot Cases,” Corporate Counsel (Sept. 2001) 

Claude R. Marx, “Democrats Vow Lawsuit over State’s Congressional 
Ke&istnctmg” Intelligencer Journal (Lancaster, PA) (Jan. 5, 2002) 

Mark Skertic, “Stooges Get the Last Laugh,” Chicago Sun-Times (Jan. 8, 

2002) 

Vanessa Blum, “Why Bush Won’t Let Go: To the White House, the Paper 
Fight with Congress is Part of a Bigger Plan to Restore Presidential 
Power,” Legal Times (Feb. 4, 2002) 

Dave Davies, “Dem Court Victory May Help GOP,” Philadelphia Daily 
News (Apr. 10, 2002) 

Brian Ford, “Supreme Court Asked To Take Over Redistricting,” 

Associated Press State Local Wire (Apr. 1 1, 2002) 

Brian Ford, “Redistricting Pact Called Unlikely,” The Tulsa World (Apr. 

12 , 2002 ) 

Brian Ford, “House OKs GOP-Crafted Bill,” The Tulsa World (May 24, 

2002) 

Tim Talley, “State Supreme Court Gets Congressional Redistricting 
Case,” Associated Press State & Local Wire (June 20, 2002) 

Marie Price, “OK Supreme Court Expected To Rule on Redistricting 
Soon,” The Journal Record (Oklahoma City, OK) (June 21, 2002) 

Tom Schoenberg, “DOJ’s $289 Billion Tobacco Claim,” Legal Times 
(Feb. 3, 2003) 

“Longhorns on the Lamb,” Dow Jones Factiva (Oct. 1, 2003) 

Jenner & Block’s Pro Bono Team Wins Major Victory in Right To Die 
Case, PR Newswire (May 7, 2004) 

Tony Mauro, “In Right-To-Die Case, a Question of Timing,” Legal Times 
(Sept. 6, 2004) 
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Randy Nieves Ruiz, “Court Sides with Husband who Wants Wite Taken 
off Life Support,” Agence France Presse English Wire (Sept. 23, 2004) 

“Florida Court Strikes Down ‘Terri’s Law,”’ CNN.com (Sept. 23, 2004) 

Jan Crawford Greenburg, “Legal Action as Extraordinary as Case Itself,” 
Orlando Sentinel (Mar. 23, 2005) 

Jan Crawford Greenburg, “Schindlers Argue New Law’s Intent,” Chicago 
Tribune (Mar. 23, 2005) 

Jan Crawford Greenburg, “Parents Face Challenges in U.S. Supreme 
Court,” Chicago Tribune (Mar. 24, 2005) 

Jan Crawford Greenburg, “With High Court’s Ruling, Legal Battle over 
Schiavo’s Fate Nears End,” Chicago Tribune (Mar. 24, 2005) 

Jan Crawford Greenburg, “Courts Resist Yielding to Power of Congress,” 
Chicago Tribune (Mar. 25, 2005) 

“Jenner & Block Set To Argue Landmark Supreme Court Copyright 
Case,” PR Newswire (Mar. 29, 2005) 

Jonathan Ringel & Vaness Blum, “Judges under Fire after Schiavo 
Death,” Legal Times (April 4, 2005) 

Jonathan Ringel & Vanessa Blum, “Standing Tall: In Aftermath of 
Schiavo Case, a Steadfast Judiciary Comes under Increased Pressure from 
Congress,” Broward Daily Business Review (Apr. 7, 2005) 

John Thor-Dahlburg, “Fighting for a Principle, for Free; Both Sides in the 
Terri Schiavo Case Received Substantial Financial Support from People 
who Believed in a Cause” Los Angeles Times (April 17, 2005) 

“Everyone Generally Relieved, Post-‘Grokster,’ But Lower Court 
Interpretation Feared,” Washington Internet Daily (July 7, 2005) 

William Triplett, “Experts Clash over P2P Ruling,” Daily Variety (July 
13, 2005) 

“Grokster Ruling Stirs Dissent,” Daily Variety (July 14, 2005) 

Scott M .Gawlicki, “Corporate Crises Thrust GCs Into the Spotlight,” 
Corporate Legal Times (Sept. 2005) 

Hilary Lewis, “Building an Entertainment Beast in D.C.,” Legal Times 
(Oct. 10, 2005) 
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Hilary Lewis, “Anatomy of a Practice: Washington, DC’s Jenner & Block 
Builds Music and Movie Client Base,” Entertainment Law & Finance 
(Nov. 2005) 

Michael Levenson & Jonathan Saltzman, “At Harvard Law, A Unifying 
Voice: Classmates Recall Obama as Even-Handed Leader,” Boston Globe 
(Jan. 28, 2007) 

Anna Schneider-Mayerson, “It’s Obamalot!” New York Observer (Mar. 

12, 2007) 

“Leading Copyright & New Media Lawyer Steven R. England Joins 
Jenner & Block,” PR Newswire (July 24, 2007) 

“What’s Up at Jenner & Block,” Bisnow Business (July 27, 2007), 
available at http://www.bisnow.com/archives Ifw/index iennerbloch.html 

Edward Luce & Demetri Sevastopulo, “Obama’s Journey: He Gets It,” 

FT.com (Nov. 5, 2008) 

“Obama Era Predictions,” Bisnow (Dec. 1, 2008) 

Carrie Budoff Brown, “School Buds: 20 Harvard Classmates Advising 
Obama,” Politico (Dec. 5, 2008) 

“Laterals on Discount,” Bisnow (Dec. 9, 2008) 

Stephen Dinan & Jerry Seper, “Obama’s Justice Pick Draws Fire of Pro- 
Lifers,” Washington Times (Jan. 6, 2009) 

14. Public Oflice. Political Activities and Afliliations : 

a. List chronologically any public offices you have held, including the terms of 
service and whether such positions were elected or appointed. If appointed, 
please include the name of the individual who appointed you. Also, state 
chronologically any unsuccessful candidacies you have had for elective office or 
unsuccessful nominations for appointed office. 

September 1999 — January 2001 
Deputy Assistant Attorney General 

United States Department of Justice 
950 Pennsylvania Ave. NW 
Washington, DC 20530 
Appointed by Attorney General Janet Reno 

December 1997 — September 1999 
Counsel to the Attorney General 

United States Department of Justice 
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950 Pennsylvania Ave. NW 

Washington, DC 20530 

Appointed by Attorney General Janet Reno 

September 1991 — September 1992 

Law Clerk to the Honorable Royce C. Lamberth 

United States District Court for the District of Columbia 
333 Constitution Ave. NW 
Washington, DC 20001 

Appointed by the Honorable Royce C. Lamberth 

In addition, as noted above, I was a summer intern at the Immigration and Naturalization 
Service 

b. List all memberships and offices held in and services rendered, whether 

compensated or not, to any political party or election committee. If you have ever 
held a position or played a role in a political campaign, please identify the 
particulars of the campaign, including the candidate, dates of the campaign, your 
title and responsibilities. 

Obama for America National Legal Coordinating Committee, Post-Election 
Litigation Group, National Finance Committee, and Mid-Atlantic Finance 
Committee: I served as a volunteer lawyer and did fundraising, February 2007- 
November 2008. 

District Nominating Convention, Arlington, VA. Attended local nominating 
convention for the Democratic presidential primary, 2008. 

John Kerry Campaign/Democratic National Committee: I was a volunteer lawyer for 
the campaign on election protection matters (October 2004-November 2004). 

Jenner & Block PAC: I have not held any position overseeing my law firm’s political 
action committee, but 1 am one of many people who have input on its contributions. 

15. Legal Career: Please answer each part separately. 

a. Describe chronologically your law practice and legal experience after graduation 
from law school including: 

i. whether you served as clerk to a judge, and if so, the name of the judge, 
the court and the dates of the period you were a clerk; 

Law Clerk for the Honorable Royce C. Lamberth, United States District Court for the 
District of Columbia, 9/1991-9/1992 

ii. whether you practiced alone, and if so, the addresses and dates; 
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N/A 


iii. the dates, names and addresses of law firms or offices, companies or 

governmental agencies with which you have been affiliated, and the nature 
of your affiliation with each. 

11/1992-11/1997 
Jenner & Block 

601 13th Street NW, Suite 1200 (old address) 

Washington, DC 20005 

11/1997-9/1999 

Counsel to the Attorney General 
Office of the Attorney General 
United States Department of Justice 
950 Peimsylvania Ave NW 
Washington, DC 20001 

9/1999-1/2001 

Deputy Assistant Attorney General 
Civil Division 

United States Department of Justice 
950 Peimsylvania Ave NW 
Washington, DC 20005 

6/2001-5/2008 
Jenner & Block 

601 13th Street NW, Suite 1200 (old address) 

Washington, DC 20005 

5/2008-present 
Jenner & Block 

1099 New York Ave. NW, Suite 900 (new address) 

Washington, DC 20001 

b. Describe: 

i. the general character of your law practice and indicate by date when its 
character has changed over the years. 

As a junior associate at Jenner & Block (roughly 1992-94), I worked on a wide variety of 
constitutional and appellate cases. As a mid-level/senior associate at Jenner & Block 
(roughly 1994-97), I worked primarily on a large intellectual property litigation and on 
various matters arising out of the 1996 Telecommunications Act. 

As Counsel to the Attorney General (1997-99), I assisted the Attorney General in 
overseeing the civil litigation components of the Department of Justice and also worked 
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on a variety of special projects, including professional responsibility issues for DOJ 
attorneys, Native American issues, especially latv enforcement in Indian Country, and 
tobacco policy. 

As Deputy Assistant Attorney General (1999-2001), I supervised the Federal Programs 
Branch of the Civil Division, which defends the agencies of the federal government in 
important constitutional, regulatory, national security, personnel and other litigation. I 
also had partial supervisory responsibility over the Tobacco Litigation Team. 

As a partner at Jenner & Block, I initially worked on a variety of redistricting cases and 
other litigation matters (2001-2002). Since 2003, 1 developed a practice representing 
record companies, motion picture studios, and other creative content providers in 
litigation concerning intellectual property rights, including rate-setting for statutory 
copyright licenses before the Copyright Royalty Board. That has been the majority of my 
practice from 2004. Since 2005, 1 have also served as Managing Paitner of the D.C. 
Office of Jenner & Block, 

ii. your typical clients and the areas, if any, in which you have specialized. 

As a partner, 1 have focused on complex litigation, especially litigation with a 
governmental or public policy focus. Most recently, I have focused in the area of 
intellectual property, especially copyright and the challenges to copyright owners brought 
about by the dissemination of their content on the bitemet and other digital media. In 
that context, my clients have been record companies and motion picture companies, 
including their trade associations (the Recording Industry Association of America and the 
Motion Picture Association of America) and a collective representing record companies 
and recording artists (SoundExchange, Inc.). 

c. Describe the percentage of your practice that has been in litigation and whether 
you appeared in court frequently, occasionally, or not at all. If the frequency of 
your appearances in court varied, describe such variance, providing dates. 

The vast majority of my practice has been in litigation (likely 90%). As an associate at 
Jenner & Block (1992-97), I appeared in court rarely, though with increasing frequency 
as the years went on, including serving as co-lead counsel in a jury trial in the District of 
Maryland in 1995 (as well as related motions practice) and motions practice related to 
litigation concerning the Telecommunications Act of 1996. 

As Counsel to the Attorney General (1997-99), I did not appear in court or other 
proceedings. 

As Deputy Assistant Attorney General (1999-2001), I appeared in court occasionally in 
sensitive matters and to support litigators under my supervision and I argued summary 
judgment motions in State of Connecticut Department of Environmental Protection v. 
Occupational Safety <6; Health Administration, a District of Connecticut case involving 
the effect of the 1 1th Amendment on the authority of Administrative Law Judges at the 
Department of Labor in cases involving state entities. 
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As a partner at Jenner & Block, I was counsel in a 4-week stote court bench trial and a 4- 
week federal three-judge court bench trial in Texas in 2001 . I was lead counsel in state 
court in a 2-week trial in Oklahoma City, OK in 2002. 

1 was on a partial leave from my firm in 2002 to take care of my ailing father. 

In 2004, 1 appeared frequently in numerous federal courts throughout the country 
representing record companies in digital copyright litigation. 

In 2005, 1 began a series of cases before the Copyright Royalty Board, which resulted in 

2 trials in 2006 (in which I appeared frequently in court), 3 trials in 2007 (in which I 
made only a brief appearance in court), and 2 trials in 2008 (which I supervised, but in 
which I did not appear). 

i. Indicate the percentage of your practice in: 

1 . federal courts; 

60% 

2. state courts of record; 

10% 

3. other courts. 

30% 

ii. Indicate the percentage of your practice in: 

1 . civil proceedings; 

95% 

2. criminal proceedings. 

5% 

d. State the number of cases in courts of record you tried to verdict or judgment 
(rather than settled), indicating whether you were sole counsel, chief counsel, or 
associate counsel. 

i. What percentage of these trials were: 

1- jury; 

1 trial — co-lead counsel; tried to a verdict (and settled prior to appeal) 

2. non-jury. 
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6 trials — 1 chief counsel, 5 co-counsel with others serving as lead counsel (I have 
excluded here 4 trials in which I was co-counsel and played a significant managerial role, 
but did not appear in court) 

e. Describe your practice, if any, before the Supreme Court of the United States. 
Please supply four (4) copies of any briefs, amieus or otherwise, and, if 
applicable, any oral argument transcripts before the Supreme Court in connection 
with your practice. 

My firm has a substantial practice before the Supreme Court and I have been co-counsel 
on a number of cases. Copies of briefs that I have been able to locate are provided as 
follows: 

Brief of Appellants, Johnson v. DeGrandy, No. 92-519 (Apr. 21, 1993) 

Reply Brief of Appellants, Johnson v. DeGrandy, No. 92-519 (1993) 

Brief Amici Curiae of Bolley Johnson and Peter R. Wallace, Shaw v. 

Gerson, No. 92-357 (1992-93) 

Brief for Respondent, Swint v. Chambers County Commission, No. 93- 
1636 (Sept. 30, 1994) 

Supplemental Brief for Respondent, Swint v. Chambers County 
Commission, No. 93-1636 (Dec. 15, 1994) 

Petition for Writ of Certiorari, American Library Association v. Reno, No. 
94-1653 (1994-95) 

Reply Brief for Petitioners, American Library Association v. Reno, No. 

94-1653 (1994-95) 

Brief of Amici Curiae American Society of Addition Medicine et al.. City 
of Edmonds v. Washington State Building Council, No. 94-23 (1994-95) 

Brief for Appellees National Association of Broadcasters and Association 
of Local Television Stations, Turner Broadcasting System, Inc. v. FCC, 

No. 95-992 (June 17, 1996) 

Brief for Respondent, McMillian v. Monroe County, Alabama, No. 96-542 
(Feb. 20, 1997) 

Brief for Respondents Milberg Weiss Bershad Hynes & Lerach, Lexecon 
Inc. V. Milberg Weiss Bersha Hynes & Lerach, No. 96-1482 (Aug. 18, 

1997) 
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Brief of Amicus Curiae Tanana Chiefs Conference in Support of 
Respondents, State of Alaska v. Native Village ofVenetie Tribal 
Government, No. 96-1577 (1997-98) 

Appellee’s Motion To Affirm, Balderas v. Texas, No. 01-1196 (Mar. 21, 
2002) 

Brief of Amicus Curiae Recording Industry Association of America in 
Support of Respondent, Eldred v. Ashcroft, No. 01-618 (Aug. 5, 2002) 

Conditional Cross- Appellees’ Motion To Dismiss, Jubelirer v. Vieth, No. 
02-135 (Aug. 13, 2002) 

Appellants’ Brief Opposing Motions To Dismiss or Affirm, Jubelirer v. 
Vieth, No. 01-1873 (Aug. 13, 2002) 

Appellees’ Motion To Affirm, Vieth v. Jubelirer, Nos. 01-1817 & 01-1823 
( 2002 ) 

Jurisdictional Statement, Vieth v. Jubelirer, No. (Apr. 25, 2003) 

Brief for Appellants, Vieth v. Jubelirer, No. 02-1580 (Aug. 29, 2003) 

Appellants’ Brief Opposing Motions To Affirm, Vieth v. Jubelirer, No. 
02-1580 (June 9, 2003) 

Brief in Opposition of Respondents, Veneman v. Montana Wilderness 
Association, Nos. 03-109 and 03-123 (Sept. 24, 2003) 

Brief Amicus Curiae of the National Association of Criminal Defense 
Lawyers in Support of Petitioner, Robinson v. Montana, No. 03-9432 
(Apr. 19, 2004) 

Petition for Writ of Certiorari, Recording Industry Association of America, 
Inc. V. Verizon Internet Services, Inc., No. 03-1579 (May 24, 2004) 

Reply Brief on Petition for Writ of Certiorari, Recording Industry 
Association of America, Inc. v. Verizon Internet Services, Inc., No. 03- 
1579 (Aug. 30, 2004) 

Brief for Motion Piemre Studios and Recording Company Petitioners, 
Metro-Goldwyn-Mayer Studios Inc. v. Grokster, Ltd., No. 04-480 (Jan. 24, 
2005) 

Reply Brief for Motion Picture Studios and Recording Company 
Petitioners, Metro-Goldwyn-Mayer Studios Inc. v. Grokster, Ltd., No. 04- 
480 (Mar. 18, 2005) 
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Respondent Michael Schiavo’s Opposition to Application for Injunction, 

Schiavo ex rel. Schindler v. Schiavo, No. 04A-825 (Mar. 24, 2005) 

16. Litigation : Describe the ten (10) most significant litigated matters which you personally 
handled. Give the citations, if the cases were reported, and the docket number and date 
if unreported. Give a capsule summary of the substance of each case. Identify the party 
or parties whom you represented; describe in detail the nature of your participation in the 
litigation and the final disposition of the case. Also state as to each case: 

a. the date of representation; 

b. the name of the court and the name of the judge or judges before whom the case 
was litigated; and 

c. the individual name, addresses, and telephone numbers of co-counsel and of 
principal counsel for each of the other parties. 

The cases I have listed below I include as the most “significant” for different reasons — 
some because of the public nature of the case and the importance of the issues involved 
and others because of the significance to my career. 

Turner Broadcasting System, Inc. v. Federal Communications Commission 

This was the one of the first matters (if not the first) 1 worked on when I became an 
associate at Jenner & Block, and it became a case that went to the U.S. Supreme Court 
twice. The case involved a challenge to the “must carry” provisions of the Cable Act, 
which require cable providers to carry local broadcast television signals. Initially, the 
United States refused to defend the constitutionality of the statute, and our client, the 
National Association of Broadcasters, intervened to defend the statute. 1 was a junior 
associate on the team, but played a significant role in developing expert testimony used in 
the case and had the opportunity to take my first deposition. The case was litigated 
before a three-judge panel in the district court and then to the U.S. Supreme Court, where 
I had the opportunity to draft portions of the brief. The case was remanded for further 
proceedings, and then returned to the Supreme Court again (my primary involvement 
with the case was in the first district court and Supreme Court proceedings). Ultimately 
the Supreme Court upheld the statute. 


COURT 

DOCKET NO. 

KEY DECISIONS 

D.D.C. (Williams, Jackson, 
Sporkin) 

Nos. 92-2247, 92-2292, 92- 
2494, 92-2495, 92-2558 

819 F. Supp. 32 (1993) 

U.S. Supreme Court 

No. 93-44 

512 U.S. 622 (1994) 

D.D.C. (Williams, Jackson, 
Sporkin) 

Nos. 92-2247, 92-2292, 92- 
2494, 92-2495, 92-2558 

910 F. Supp. 734(1995) 

U.S. Supreme Court 

No. 95-992 

520 U.S. 180(1997) 
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PRINCIPAL COUNSEL 


John Tyler/Jim Gilligan 
U.S. Dqjartment of Justice 
Civil Division Federal Programs Branch 
20 Massachusetts Ave. NW 
Washington, DC 20530 


H. Bartow Farr, III, 202-775-0184 
Farr & Taranto 
Suite 800 

1220 19th Street, N.W. 
Washington, DC 20036 

Bruce J, Ennis, Jr. (co-counsel) 
Deceased 


Bruce D. Sokler, 202-434-7303 
Mintz Levin 

701 Pennsylvania Ave. N.W. 
Washington, DC 20004 


Robert D. Joffe, 212-474-1448 
Cravath, Swaine & Moore LLP 
Worldwide Plaza 
828 Eighth Avenue 
New York, NY 10019-7475 

Additional counsel available on public docket 
and identified in decisions listed above. 


Smith V. DeLozier 

This lawsuit was brought by a young woman who had been secretly videotaped by a 
superior at a Montgomery County pool while she was undressing. The case involved 
allegations of sexual harassment and other tort claims. This was the first ease that 1 took 
to trial as co-lead counsel. The case was tried before a jury and resulted in a verdict for 
the plaintiff, my client. It was subsequently settled on appeal. 


COURT 

DOCKET NO. 

KEV DECISIO.NS 

D.Md. (Messitte) 

No. PJM 94-309 

Jury Verdict — Dec, 8, 1995 


- r PRINCIPAL COUNSEL 


Carol Garfiel Freeman, 202-354-3371 Jodie L. Kelley (co-counsel), 202-752-1611 

14 Accord Ct. 3900 Wisconsin Ave., N.W, 

Potomac, MD 20854 Washington, DC 20016 

Hon. Sharon Veronica Burrell, 240-777-9296 Additional counsel available on public docket. 

Circuit Court for Montgomery County 
Suite 150 

27 Courthouse Square 
Rockville, MD 20850 


United States v. Philip Morris 

This is the United States’ lawsuit against the major tobacco companies based on 
Medicare and Medicaid repayment statutes and the civil RICO statute. The case alleges a 
decade-long conspiracy among the tobacco companies and related entities to defraud the 
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public about the health effects of cigarettes and the addictiveness of nicotine and to 
market cigarettes to minors. Although I did not appear in court on the matter, I was very 
involved in tobacco policy matters, including efforts to enact federal legislation 
concerning tobacco in 1998, when I served as counsel to the Attorney General, and I 
served in a supervisory capacity over the lawsuit in 1 999-2001 while I served as Deputy 
Assistant Attorney General in the Civil Division. 


COURT 

DOCKET NO. 

KEY DEC LSIONS 

D.D C. (Kessler) 

No. 99-2-496 

116 F. Supp. 2d 131 (2000) 

153 F. Supp. 2d32(2001)'~~/ 
was no longer involved at this 
‘it age. 


> 

PRINCIPAL COUNSEL 

Timothy M. Broas, 202-282-5750 

Dan K. Webb, 312-558-5856 

Winston & Strawn LLP 

Winston & Strawn LLP 

1700 K Street, N.W. 

35 W. Wacker Drive 

Washington, DC 20006 

Chicago, IL 60601 

W. Neil Eggleston, 202-383-8140 

J. Patrick Glynn, 202-616-4200 

555 13th Street, N.W. 

Torts Branch, U.S. Department of Justice 

Washington, DC 20004 

P.O. Box 340 

Benjamin Franklin Station 

Washington, DC 20044 


State of Connecticut Department of Environmental Protection v. Occupational Safety 
& Health Administration 

During my time as Deputy Assistant Attorney General, I appeared in court only 
occasionally, as it was and remains my view that career attorneys at DOJ should argue 
that vast majority of cases in the lower federal courts. 1 did appear in court to represent 
the United States in one case concerning the effect of the 1 1th Amendment on the 
authority of Administrative Law Judges at the Department of Labor in cases involving 
state entities. This was one of a series of cases raising similar issues that were being 
handled by the Federal Programs Branch of the Civil Division. I argued the case in 
district court in Connecticut. 


COURT 

- DOCKET NO. 1 KEY DECISIO.NS 

D. Conn. 

No. 3:99CV2291 GLG 

138 F. Supp. 2d 285 (D. Conn. 
2001), aff d in part and rev'd 
in part, 356 F.3d 226 (2d Cir. 
2004) 
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PRINCIPAJL COlflVSEL 

Carla R. Walworth, 212-318-6466 

MarkT. Quinlivan (co-counsel), 202-514-3346 

Paul, Hastings, Janofsky & Walker LLP 

U.S. Department of Justice 

Park Avenue Tower 

Civil Division, Room 7128 

75 E. 55th Street, First Floor 

20 Massachusetts Ave., N.W. 

New York, NY 10022 

Additional counsel available on public docket 
and identified in decisions listed above. 


Texas Redistricting 

Jenner & Block represented Democratic voters in litigation concerning the redistricting of 
Texas following the 2000 Census. The state legislature deadlocked, throwing 
redistricting into the courts. I was one of the trial counsel (there were many given the 
multitude of parties in the case) with a primary role in developing expert testimony on, 
among other things, the factors that courts consider in redistricting cases, the fairness of 
various proposed plans, and historical factors that might influence how districts should be 
drawn. There was a four-week trial in state court, which resulted in a decision that 
essentially vindicated the arguments of our clients that the court should draw a plan 
similar to the one that the prior legislature had drawn a decade before. That decision was 
vacated by the Texas Supreme Court, which also indicated that there was insufficient 
time for the state courts to complete their work before the federal courts had to conduct 
hearings. Subsequently, the case was tried again before a three-judge federal court in a 
second four-week trial. The three-judge panel also adopted the approach advocated by 
our clients and drew a redistricting plan that it believed made the least change over the 
decade-old, legislatively enacted plan. That decision, Balderas v. Texas, was affirmed by 
the U.S. Supreme Court. 


COURT ' 

■ DOCKET NO. 

KEY DECISIONS 

Texas Supreme Court (Perry 

V. Del Rid) 

Nos. 01-0728, 01-0810, 01- 
0827 

66 S.W.3d 239(2001) 

E.D. Tex. (Balderas v. Texas) 
(Higginbotham, Hannah, 

Ward) 

No. Civ. A6:0I-CV-158 

(per curiam) Nov. 14, 2001, 
summarily tiff’d, 536 U.S. 919 
(2002) 

U. S. Supreme Court {Balderas 

V. Texas) 

No. 01-1 196 

536 U.S. 919 (2002) 

E.D. Tex. (Session v. Perry) 
(Higginbotham, Hannah, 

Ward) 

No. Civ. A 2:03-CV-354 

298F. Supp. 2d 451 (E.D. 

Tex. 2004) 

E.D. Tex. (Henderson v. 

Perry) (Higginbotham, Ward, 
Rosenthal) 

No. Civ. A 2:03-CV-354 

399 F. Supp. 2d 756 (E.D. 

Tex. 2005) 

U. S. Supreme Court {LULAC 

V. Perry) 

Nos. 05-204, 05-254, 05-276, 
05-439 

548 U.S. 399 (2006) 
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Litigation over these issues also occurred to a l^s significant extent in other courts as described 
in the decisions referred to here. 

PRINCIPAL COUNSEL 

J. Gerald Hebert (co-counsel), 202-736-2200 
Campaign Legal Center 

1640 Rhode Island Ave., N.W. Suite 650 
Washington, DC 20036 

Hon. Morris L. Overstreet, 713-313-7126 
Thurgood Marshall School of Law 

Texas Southern University 

3100 Cleburne St. 

Houston, TX 77004 

Jonathan D. Pauerstein, 210-225-5000 

Tuggey Rosenthal Pauerstein Sandoloski 
Agather LLP 

755 East Mulberry, Suite 200 

San Antonio, TX 78212 

Richard Edwin Gray III, 512-482-0061 

Gray & Becker, P.C. 

900 West Ave. 

Austin, TX 78701 

Nina Perales, 210-224-5476 

Mexican American Legal Defense Fund 

1 10 Broadway Suite #300 

San Antonio, TX 78205 

Andy Taylor, 713-222-1817 xll 

Andy Taylor & Associates, P.C. 

405 Main Street, Suite 200 

Houston, TX 77002 

Additional counsel available on public docket 
and identified in decisions listed above. 


Oklahoma Redistricting 

Jenner & Block represented the Speaker of the state legislature of Oklahoma in litigation 
concerning the redistricting of Oklahoma following the 2000 Census. The Governor and 
the legislature deadlocked and a state court was called upon to redraw the districts. I 
served as lead counsel, developing much of the expert testimony, conducting the trial, 
and doing the closing argument in a trial that lasted approximately two weeks. The state 
trial court ultimately ruled against my clients and adopted a plan favored by other parties. 
The case was appealed to the Oklahoma Supreme Court, which affirmed. 


COURT ^ 

DOCKET NO. 

"S KEY DECISIONS 

Oklahoma County District 
Court {Alexander v. Taylor) 
(Robertson) 

No. CJ-2002-855 

May 31, 2002 

Supreme Court of Oklahoma 
{Alexander v. Taylor) 

No. 97,836 

51 P.3d 1204 (2002) 

W.D. Okla. {Edwards v. 
Keating) (Seymour, Russell, 
Cauthron) 

No. 5:02-cv-00306-R 

June 5, 2002 
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Don G. Holladay (co-counsel), 405-236-2343 
Holladay Chilton & Degiusti PLLC 
204 North Robinson, Suite 1550 
Oklahoma City, OK 73102 


Andrew W. Lester, 405-844-9900 
Lester, Loving & Davies, P.C. 
1701 S. Kelly 
Edmond, OK 73013 


Fred A. Leibrock, 405-235-4100 
Phillips Murrah P.C. 

Corporate Tower — Thirteenth Floor 
101 N. Robinson 
Oklahoma City, OK 73102 

Lee Slater, 405-608-0914 

2601 Northwest Expressway, Suite 210-West 

P.O. Box 14785 

Oklahoma City, OK 73113 


PRINCIPAJL COUNSEL 


Additional counsel available on public docket 
and identified in decisions listed above. 


Terri Schiavo Litigation 

In 2003, 1 began representing Michael Schiavo in his role as guardian of Terri Schiavo in 
litigation concerning her right to remove the feeding tube which was keeping her alive. 

At the time I became involved in the matter, the Florida courts had fully and finally 
litigated the question of Ms. Schiavo’s wishes under procedures prescribed by the Florida 
legislature — through multiple trials, appeals and petitions to the Florida Court of 
Appeals, the Florida Supreme Court, and the U.S. Supreme Court. In 2003, however, the 
Florida legislature enacted a law that gave the Governor of Florida authority to make 
decisions about Ms. Schiavo’s treatment, in contravention of her wishes as conclusively 
determined by the Florida courts. At that time, in conjunction with counsel who had 
represented Ms. Schiavo in the prior proceedings in state court, we sought an injunction 
to invalidate the Florida law as a violation of the Florida Constitution and its separation 
of powers. That case was litigated in the state trial court, through the court of appeals, 
and ultimately to the Florida Supreme Court, which ruled 9-0 that the statute was 
unconstitutional. I and a team I supervised at Jenner & Block had the primary role in 
drafting the briefs on these constitutional issues. 

In 2005, when all of the litigation over the state statute was resolved. Congress enacted 
legislation that authorized Ms. Schiavo’s parents to go to federal court in the matter. The 
meaning of that federal statute, its constitutionality, and the likelihood of success of the 
claims brought by Ms. Schiavo’s parents were litigated through federal district court, the 
1 1th Circuit Court of Appeals, and the U.S. Supreme Court twice in less than two weeks. 
In addition, there were ongoing state court proceedings and habeas proceedings in 
another federal court. I and a team that I supervised at Jenner & Block worked 24 hours 
a day and drafted virtually all of the briefs in that litigation, including multiple briefs 
before the 1 1th Circuit and the U.S. Supreme Court, which were drafted in a matter of 
hours. Ultimately, the district court found there was no basis for overturning the 
decisions of the Florida courts; the 1 1th Circuit affirmed, and the United States Supreme 
Court denied a stay on multiple occasions. 
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COURT 

DOCKET NO. 

KEY DECISIONS 

Fla. 6th Circuit Court (Schiavo v. 

Bush) (Baird) 

No. 03-008212-CI-20 

2003 WL 22762709 (Nov. 4, 
2003) 

Fla. 2d Dist. Court of App. (Bush v. 
Schiavo) (Fulmer, Davis, Wallace) 

No. 2D03-5244 

861 So. 2d 506 

Fla. 2d Dist. Court of App. (Bush v. 
Schiavo) (Fulmer, Davis, Wallace) 

No. 2D03-5123 

871 So. 2d 1012 (2004) 

Fla. 6th Circuit Court (Schiavo v. 

Bush) (Baird) 

No. 03-008212-C1-20 

2004 WL 980028 (2004) 

Fla Supreme Court (Bush v. Schiavo) 

No. SC04-925 

885 So. 2d 321 (2004) 

Fla. 6th Circuit Court (In re 
Guardianship of Schiavo) (Greer) 

No. 90-2908-GD-003 

2005 WL 459634 (2005) 

Fla. 2d Dist. Court of App. (In re 
Guardianship of Schiavo) 

(Altenbemd, Fulmer, Wallace) 

No. 2D05-968 

916 So. 2d 814 (2005) 

M.D. Fla. (Advocacy Center for 
Persons with Disabilities, Inc. v. 
Schiavo) (Merryday) 

No. 8:03-cv-2167 

2003 U.S. Dist. LEXIS 19949 
(2003) 

M.D. Fla. 2005 (Schiavo ex rel. 
Schindler v. Schiavo) (Whittemore) 

No. 8:05 Civ. 530 

357 F. Supp. 2d 1378 (2005) 

M.D. Fla. (Schiavo ex rel. Schindler 

V. Schiavo) (Whittemore) 

No. 8;05-CV-530 

358F. Supp. 2d 1161 (2005) 

1 1th Circuit Court of Appeals 
(Schiavo ex rel. Schindler v. Schiavo) 
(Carnes, Hull, Wilson) 

No. 05-11556 

403 F.3d 1223 (2005) 

1 1th Circuit Court of Appeals 
(Schiavo ex rel. Schindler v. Schiavo) 
(Carnes, Hull, Wilson) 

No. 05-1 1628 

403 F.3d 1289 (2005) 

1 1th Circuit Court of Appeals 
(Schiavo ex rel. Schindler v. Schiavo) 
(en banc) 

No. 05-11628 

404F.3d 1270(2005) 

U.S. Supreme Court (Bush v. 

Schiavo) 

No. 04-757 

543 U.S. 1121 (2005) 

U.S. Supreme Court (Schiavo ex rel. 
Schindler v. Schiavo) 

No. 04-825 

544 U.S. 945 (2005) 

U.S. Supreme Court (Schiavo ex rel. 
Schindler v. Schiavo) 

No. 04-844 

544 U.S. 957 (2005) 


Litigation over these issues is also reflected in related decisions of these courts, as described in 
tlw decisio ns referred to here. 


PRINCIPAL eoONSEL J 


George J. Felos, 727-736-1402 
Felos & Felos, P.A. 

2210 Harbor View Drive 
Dunedin, FL 34698 


Kenneth L. Connor, 703-669-3377 
Wilkes & McHugh, P.A. 

50 Catoctin Circle N.E., Suite 203 
Leesburg, VA 20176 
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Patricia Fields Anderson, 727-363-6100 
Anderson & Brodersen, P.A. 

7116 Gulf Boulevard, Suite D 
St. Pete Beach, FL 33706 

Jay Alan Sekulow, 1-800-296-4529 
American Center for Law & Justice 
P.O. Box 90555 
Washington, DC 20090 


David C. Gibbs, III, 727-399-8300 
Gibbs Law Firm, P.A. 

5666 Seminole Boulevard, Suite Two 
Seminole, FL 33772 

Additional counsel available on public docket 
and identified in decisions listed above. 


Metro-Goldwyn-Mayer Studios, Inc. v. Grokster, Ltd. 


The Grokster case involved the legality, under U.S. copyright law, of peer-to-peer file 
sharing services, which facilitate the downloading of movies, music, and other 
copyrighted material without authorization. The Ninth Circuit had issued a ruling that 
essentially allowed these services to operate — a ruling that was devastating to the music 
and movie industries, among others. The Supreme Court determined to take the case and, 
in the most significant copyright decision in years, held that such services can be held 
liable for contributory copyright infnngement under traditional principles that hold 
responsible those who aid and abet unlawful conduct. I was part of the team of drafters 
of the briefs before the Supreme Court and worked with other parties to explain to the 
public the importance of the decision. 


COURT 

‘“■■f DOCKETNO.»^;'-| 

KEY DECISIONS 

U.S. Supreme Court 

No. 04-480 

545 U.S. 913 (2005) 

1 Decisions in other courts preceded and followed the decision in which I was primarily involved. | 


^ PRTNCIPAL COUNSEL I 


Russell Frackman (co-counsel), 310-312-2000 
Mitchell Silberberg & Knupp LLP 
11377 West Olympic Blvd. 

Los Angeles, CA 90064 

Fred Von Lohmann, 415-436-9333 
Electronic Frontier Foundation 
454 Shotwell Street 
San Francisco, CA 94110 


Thomas Hentoff (co-counsel), 202-434-5000 
Williams & Connolly LLP 
725 Twelfth Street, N.W. 

Washington, DC 20005 

Richard G. Taranto, 202-775-0184 
Farr & Taranto 
1220 19th Street, NW 
Washington, DC 20036 

Additional counsel available on public docket 
and identified in decision listed above. 
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McDonnell Douglas Corp. v. United States 

In 1991, the United States tenninated a contract with General Dynamics and McDonnell 
Douglas for a stealth aircraft, known as the A-12. The United States alleges that the 
contractors were terminated for poor performance, requiring the contractors to repay 
billions to the government. The contractors allege that the United States had no basis for 
terminating the contract without paying for work done to date and that the United States 
owes the contractors billions. The case is one of the largest and most significant 
government contracts cases in history, involving core questions about the government’s 
authority to terminate contracts and issues concerning the state secrets privilege, given 
the sensitive nature of the technology at issue. 

The suit was filed in 1991 and the case has been litigated up and down from the Court of 
Federal Claims with both sides having won apparent victory at one point or another. In 
2003-04, 1 took over a primary role in developing General Dynamics’ arguments on 
appeal from a loss before the Court of Federal Claims. The contractors argued that the 
Court of Federal Claims had applied the wrong standard in analyzing the contractors’ 
performance. The Federal Circuit agreed, reversing the decision to the Court of Federal 
Claims. The case was remanded and is now back before the Federal Circuit on a 
subsequent decision. 


COURT 

■»V -r DOCKET NO. 

KF.V DECISIONS 

Fed. Circuit Court of Appeals 

No. 02-5034, 02-5035, 02- 
5046 

323 F.3d 1006 (2003) 

Decisions in other courts preceded and followed the decision in which I was primarily involved. 


PRINCIPAL COUNSEL . „ 


Caryl A. Potter, III, 202-408-6340 
Sonnenschein Nath & Rosenthal 

1301 K Street, N.W. Suite 600, East Tower 
Washington, DC 20005 

David Cohen 

Commercial Litigation Branch, Civil Division 
Department of Justice 

Retired — current contact details unknown 



Additional counsel available on public docket 
and identified in decision listed above. 


Webcasting and SDARS Rate-Setting Proceedings 

I have served as primary outside counsel to SoundExchange, a collective of record 
companies and recording artists, since 2005. SoundExchange collects and distributes 
royalties under statutory copyright licenses, which require sound recording copyright 
owners to license their works to online radio stations, satellite radio companies, and cable 
television radio services. Since that time, 1 have represented SoundExchange in a series 
of trials before the Copyright Royalty Board, created by Congress in 2004, which sets 
rates and terms for these statutory licenses. This includes two trials in 2006 concerning 
rates to be paid by online radio stations (wcbcasters) and three trials in 2007 concerning 
satellite and cable television radio stations. In each group of cases, I played a leading 
role in managing the litigation and in developing expert and other testimony for the case. 
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In the 2006 trials, I played a much more significant role at trial with fact and expert 
witnesses. Each of these cases resulted in significant increases in the royalty rates to be 
paid for the copyright licenses. Both cases are currently on appeal in the D.C. Circuit. 


( <)l RT 

DOCKET NO. 

KEY DECISIONS 

fiipyright Royalty Board 
(Digital Performance Right in 
Sound Recordings and 
Ephemeral Recordings for a 
New Subscription Service) 

No. 2005-5 CRB DTNSRA 

72 Fed. Reg. 72253 (Dec. 20, 
2007) 

Copyright Royalty Board 
(Digital Performance Right in 
Sound Recordings and 
Ephemeral Recordings) 

No. 2005-1 CRB DTRA 

72 Fed. Reg. 24084 (May 1, 
2007) 

Copyright Royalty Board 
(Adjustment of Rates and 

Terms for Preexisting 
Subscription and Satellite 
Digital Audio Radio Services) 

No. 2006-1 CRB DSTRA 

73 Fed. Reg. 4080 (Jan. 24, 
2008) 

Copyright Royalty Board 
(Adjustment or Determination 
of Compulsory License Rates 
for Making and Distributing 
Phonorecords) 

No. 2006-3 CRB DPRA 

73 Fed. Reg. 57033 (Oct. 1, 
2008) (proposed) 


PRINCIPAL COUNSEL 


Jay Cohen, 212-373-3163 

Paul, Weiss, Rifkind Wharton & Garrison LLP 

1285 Avenue of the Americas 

New York, NY 10019 

David D. Oxenford, 202-9734256 
Davis Wright Tremaine LLP 
1919 Pennsylvania Ave., N.W. Suite 200 
Washington, DC 20006 


Bruce Joseph, 202-719-7258 
Karyn Albin, 202-7194913 
Wiley Rein LLP 
1776 K Street NW 
Washington, DC 20006 
Fernando Laguarda, 202-730-1308 
Harris, Wiltshire & Grannis LLP 
1200 Eighteenth St., NW 12th Floor 
Washington, DC 20036 


Ken Steinthal, 650-802-3081 
Weil Gotshal 

201 Redwood Shores Parkway 
Redwood Shores, CA 94065 

Bruce Rich, 212-310-8170 
Bruce Meyer, 212-310-8013 
Weil Gotshal 
767 Fifth Avenue 
New York, NY 10153 

Paul Fakler, 212-554-7632 
Moses & Singer LLP 
The Chrysler Building 
405 Lexington Avenue 
New York, NY 10174 

Additional counsel available on public docket 
and identified in decision listed above. 
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17. Legal Activities : Describe the most significant legal activities you have pursued, 
including significant litigation which did not progress to trial or legal matters that did not 
involve litigation. Describe fully the nature of your participation in these activities. 
Please list any client(s) or organization(s) for whom you perfonned lobbying activities 
and describe the lobbying activities you performed on behalf of such client(s) or 
organizations(s). (Note: As to any facts requested in this question, please omit any 
information protected by the attorney-client privilege.) 

I was registered briefly as a lobbyist from 2002 to 2005 while I was a partner at Jenner & 
Block. An associate at the firm asked me to supervise him in a project on behalf of 
American victims of the East Africa bombings, who were seeking compensation similar 
to that provided to the 9/1 1 victims. Jenner & Block was not paid for this representation. 

I do not recall taking any action or meeting with any members of Congress or staff as part 
of this supervisory work. My recollection is that I gave advice to the associate on how to 
assist the victims and may have edited a letter or two. The lobbying registration was 
terminated in 2005. 

18. Teaching : What courses have you taught? For each course, state the title, the institution 
at which you taught the course, the years in which you taught the course, and describe 
briefly the subject matter of the course and the major topics taught. If you have a 
syllabus of each course, please provide four (4) copies to the committee. 

In 1989-91, as a law student, I was an instructor in the Legal Methods program at 
Harvard Law School; this course taught legal writing and argument to first-year law 
students. In 1991, 1 was a teaching assistant in a course at Brown University called “The 
Politics of the Legal System.” The course served as an introduction for college students 
to law and legal analysis. I have also occasionally been a guest speaker in courses taught 
by others. 1 also occasionally tutored students in high school and college. 

19. Deferred Income/ Future Benefits : List the sources, amounts and dates of all 
anticipated receipts from deferred income arrangements, stock, options, uncompleted 
contracts and other future benefits which you expect to derive from previous business 
relationships, professional services, firm memberships, former employers, clients or 
customers. Please describe the arrangements you have made to be compensated in the 
future for any financial or business interest. 

Under my firm’s partnership agreement, any partner withdrawing from the firm is 
entitled to repayment of capital and a withdrawal benefit, pursuant to a specified formula. 
Under those provisions, I would be entitled to receive approximately $632,500 in 
returned capital (money I previously paid to the firm for my shares of the partnership) 
and approximately $768,200 as part of a withdrawal benefit. The precise amount of the 
withdrawal benefit may vary slightly depending on the exact date of my departure from 
the firm, because the benefit is calculated as a percentage of my compensation for the 
prior 12 months. 
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In addition, because the firm retains a portion of my compensation from 2008 until its 
books are closed, I will receive the balance of my compensation for last year at that time 
(approximately April 2009). 

20. Outside Commitments During Service : Do you have any plans, commitments, or 
agreements to pursue outside employment, with or without compensation, during your 
service in the position to which you have been nominated? If so, explain. 

I have no current plans, commitments, or agreements. 

21. Sources of Income : List sources and amounts of all income received during the 
calendar year preceding your nomination and for the current calendar year, including all 
salaries, fees, dividends, interest, gifts, rents, royalties, patents, honoraria, and other 
items exceeding $500 or more (If you prefer to do so, copies of the financial disclosure 
report, required by the Ethics in Government Act of 1978, may be substituted here.) 

See SF-278. 

22. Statement of Net Worth : Please complete the attached financial net worth statement in 
detail (add schedules as called for). 

23. Potential Conflicts of Interest : 

a. Identify any affiliations, pending litigation, financial arrangements, or other 
factors that are likely to present potential conflicts-of-interest during your initial 
service in the position to which you have been nominated. Explain how you 
would address any such conflict if it were to arise. 

There are a number of litigation matters in which I have been involved that would be 
under the purview of the Associate Attorney General. These include litigation in which I 
have represented SoundExchange, a collective of record companies and recording artists, 
in litigation before the Copyright Royalty Board, which is represented by the Civil 
Division of the Department of Justice before the D.C. Circuit. If confirmed, I would 
recuse myself entirely from these matters. In addition, the Civil Division is representing 
the United States in litigation against General Dynamics concerning the A- 12 contract; I 
have represented General Dynamics in this matter. If confirmed, I would wholly recuse 
from the matter. There may be other issues in which a potential conflict could arise; I 
have requested the opportunity to speak with DOJ ethics professionals as soon as possible 
to review my past work, my firm’s work, and any financial arrangements to determine if 
there are other potential conflicts that require appropriate action; 1 will take the action 
recommended by DOJ ethics officials. 

b. Explain how you will resolve any potential conflict of interest, including the 
procedure you will follow in determining these areas of concern. 

I will follow all relevant rules concerning conflicts of interests and, if confirmed, will be 
guided by the determinations of ethics professionals at the Department of Justice. With 
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respect to matters for which I know conflicts exist, I would inform relevant personnel that 
I am recused from such matters. As future matters arise, if I become aware that a 
potential conflict exists, I would consult with IX)J ethics professionals to determine the 
appropriate action and will be guided by their determinations. 


24. Pro Bono Work : An ethical consideration under Canon 2 of the American Bar 

Association’s Code of Professional Responsibility calls for “every lawyer, regardless of 
professional prominence or professional workload, to find some time to participate in 
serving the disadvantaged.” Describe what you have done to fulfill these 
responsibilities, listing specific instances and the amount of time devoted to each. If you 
are not an attorney, please use this opportunity to report significant charitable and 
volunteer work you may have done. 

I have worked on a wide variety of pro bono matters during my tenure in private practice. 
My firm, Jenner & Block, is annually honored as one of the law firms most committed to 
pro bono work. Representative work includes: 

Representation in the Schiavo case (over 400 hours over several years) 

Preparation of an amicus brief on behalf of the Reporters Committee for 
Freedom of the Press and other First Amendment groups, protecting 
journalists from state officials trying to restrict access to newspapers that 
had criticized them (30-35 hours) 

Represented the Southern Utah Wilderness Alliance in litigation aiming to 
preserve its natural habitats (55-60 hours); 

Defense of an attorney wrongfully accused of ethics violations (60-70 
hoiurs) 

Preparation of an amicus brief on landlord-tenant issues for the Coalition 
for Nonprofit Housing and Economic Development (15-20 hours) 
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FINJiNCIAL STATEMENT 
NET WORTH 


Provide a complete, current financial net worth statement 
which itemizes in detail all assets (including bank accounts, 
real estate, securities, trusts, investments, and other 
financial holdings) all liabilities (including debts, mortgages, 
loans, and other financial obligations) of yourself, your 
spouse, and other immediate members of your household. 


1 ASSETS 

LIABILITIES 1 

Cash on hand and in banks 

$775,000 

(see 

schedule) 

Notes payable to banks-secured 

None 

O.S. Government securities-add 
schedule 

None {see 
schedule) 

Notes payable to banks-unsecured 

None 

Listed securities-add schedule 

$824,000 

{see 

schedule) 

Notes payable to relatives 

None 

Unlisted securities — add schedule 

None 

Notes payable to others 

None 1 

Accounts and notes receivable: 

None 

Accounts and bills due 

None^ i 

Due from relatives and friends 

None 

Unpaid income tax 

None 1 

Due from others 

None 

Other unpaid income and interest 

None 1 

Doubtful 

None 

Real estate mortgages payable-add 
schedule 

$1,000,000 

Real estate owned-add schedule 

$1,500,000 

(see 

schedule) 

Chattel mortgages and other liens 
payable 

None 

Real estate mortgages receivable 

None 

Other debts-ttemize: 

None 1 

Autos and other personal property 

$25,000 

(see 

schedule) 





Cash value-life insurance 

$0 (see 
schedule) 





Other as-sets itemize: 

$1,554,000 

(see 

schedule) 

























Total liabilities 

$1,000,000 1 


' This excludes ordinary credit card debt and hotKchold expenses, which we pay monthly. 
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Net Worth 

$4,678,000 1 

Total Assets 




Total liabilities and net worth 

$3,678,000 1 

CONTINGENT LIABILITIES 




GENERAL INFORMATION 



1 

As endorser, comaker or guarantor 

0 

Are any assets pledged? {Add 
schedule) 

No. 

On leases or contracts 

0 

Are you defendant in any suits or 
legal actions? 

No. 

Legal Claims 

0 

Have you ever taken bankruptcy? 

No. 

Provision for Federal Income Tax 

0 





Other special debt 

0 






SCHEDULE OF ASSETS 


ASSETS 




Cash on hand and In banks 


Checking, savings, liquid accounts 

$600,000 

Certificates of Deposits 

Tn37o5o 

U.S. Government securities 


None {other than childhood savings 
bonds) 


Listed securities 


Bonds 


Pensacola, Florida Municipal Bonds 

$i6,066 

Johnson County, KS Municipal Bonds 

$10,000 

Pembroke Pines, FL Municipal Bonds 

$15,000 

West Harris County, Tex Municipal 

$21,000 

Florida St. Department Municipal Bond 

$20,000 

Mutual Funds 


Allianz NFJ Large Cap Mutual Fund 

$6,o06 

Calamos Market Neutral 

$30,000 

Columbia Marsico 21st Mutual Fund 

$20,000 

DWS Rreef Global Real Mutual Fund 

$4,000 

iShares Russell 1000 Mutual Fund 

$4,000 

Ivy Balanced Mutual Fund 

$32,000 

Ivy Global Natural Mutual Fund 

$2,000 

Nuveen Premium Inc. Municipal Fund 

$1,000 

Royce Pennsylvania Mutual Fund 

$21,000 

Templeton Global Bond Fund 

$21,000 

Thornburg International 

$30,000 

VA 529 Plan Allegheny Portfolio 
{college fund for son James 

$8,000 



Stocks 


Avon Products, Inc. 

$3,000 

Bank New York Mellon 

$4,000 

Baxter International Inc. 

$2,000 

Donaldson Co. 

$4,000 

Du Pont E I de Nemours 

$1,000 

Enbridge Inc. 

$3,000 

FPL Group Inc. 

$2,000 

General Mills 

$6,000 

Halliburton Co. 

$2,000 

Hewlett Packard Co. 

$4,000 
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Honeywell Inti. Inc. 

$3,000 

Int’l Business Machines 

$2,000 

McDonalds Corp. 

$4,000 

McKesson Corp. 

$4,000 

Nokia Corp. 

$3,000 

PepsiCo Inc. 

$4,000 

PPL Corp. 

$2,000 

Procter & Gamble Co. 

$5,000 

SAP ADR 

$3,000 

Schlumberger Ltd. 

$3,000 

Sraith-NPHW PLC 

$3,000 

Starwood Hotels and Resorts Worldwide 

$1,000 

Time Warner Inc. 

$2,000 

Torchmark Corp. 

$2,000 

United Technologies Corp. 

$4,000 

Vodafone Group PLC 

$3,000 

Waddell & Reed 

$2,000 

Waste Management Inc. 

$4,000 

Wyeth 

$3,000 



Betir«men1: Accounts 


Principal Investors SAM 

$5,000 

Merrill Lynch Bank USA RASP Cash 
account 

$1,000 

Fidelity Growth Company Mutual Fund 

$120,000 

Davis NY Venture Fund 

$104,000 

NB Genesis Mutual Fund 

$70,000 

Fidelity Retirement Money Market 

$40,000 

Jenner & Block Defined Benefit Plan 

$80,000 

Thrift Savings Plan 

$40,000 

Fidelity Freedom 2030 

$11,000 



Unlisted securities 

None 



Accounts and notes receivable: 

None 



Due from relatives and friends 

None 



Due from others 

None 



Doubtful 

None 



Real estate owned 


House at 5809 N. 37th St., Arlington, 
VA 22207 

$1,500,000 



Real estate mortgages receivable 

None 



Autos and other personal property 


2003 Honda Accord 

$10,000 

2006 Toyota Prius 

$15, 000 



Cash value-life insurance 


Term Life Insurance 

$0 



Other assets itemize: 


Partner Capital in Jenner & Block 

$632,000 

As a departing partner at Jenner & 
Block, I would be entitled to a withdrawal 
benefit calculated pursuant to the 
standard terms of the partnership 
agreement; the value of that benefit may 
vary slightly depending on my departure 
date from the firm. 

$768,000 
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A portion of my 2008 Jenner & Block 
compensation from 2008 will be paid in 

April of 2009 after the firm closes its 
books for 2008 

$154,000 

I have not included the value of any 
non-investment household or personal 
items, such as furniture, electronic 
equipment , j ewelry ; 


Total Assets 

$4,678,000 


AFFIDAVIT 


I, , 

that the information provided in this statement is, 
of my knowledge, true and accurate. 


do swear 
to the best 


(DATE) 


(NAME) 


(NOTARY) 


39 


VerDate Nov 24 2008 


11:53 Apr 20, 2010 Jkt 055828 PO 00000 


Frm 00051 


Fmt6633 Sfmt 6633 S:\GPO\HEARINGS\55828.TXT SJUD1 


PsN: CMORC 




46 


Senator Cardin. Thank you very much. 

Dean Kagan. 

STATEMENT OF ELENA KAGAN, TO BE SOLICITOR GENERAL, 
U.S. DEPARTMENT OF JUSTICE 

Ms. Kagan. Thank you, Mr. Chairman. 

Mr. Chairman and members of the Committee, I am deeply hon- 
ored to be sitting here today. And, of course, I am grateful. I am 
grateful to the President for nominating me to this important posi- 
tion. I am grateful to the Attorney General for supporting me and 
to the Committee for holding this hearing and considering my nom- 
ination. And I am particularly grateful to the many members on 
both sides of the aisle who met with me prior to this hearing. I en- 
joyed those talks, and I thank you for them. 

I want to say a couple of words about two other people who are 
here today with me. I wish my parents could have lived to see this 
day. My father was a lawyer himself and took great pride in my 
professional accomplishments. He died about 15 years ago now, but 
he lived to see me clerk for the Supreme Court and become a pro- 
fessor at the University of Chicago, and he thought all of that was 
pretty great. My mother died just last summer, so her absence is 
particularly difficult for me. She grew up at a time when few 
women pursued high-powered professional careers, and maybe for 
that reason, she relished my doing so. She would have loved this 
day. Both my parents wanted me to succeed in my chosen profes- 
sion. But more than that, both drilled into me the importance of 
service and character and integrity. And I pray every day that I 
live up to those standards. 

I hope one other person is looking down on this hearing room 
today. As you know, I had the privilege of clerking for Justice 
Thurgood Marshall — the greatest lawyer, I think, of the 20th cen- 
tury. Justice Marshall had some awfully good jobs in his life. But 
he always said that the best, bar none, was being Solicitor General. 
I am sure that there were many reasons for that, but I have been 
thinking recently about one in particular. I think he must have 
been so deeply moved to walk into the most important court in this 
country when it was deciding its most important cases and to state 
his name and to say, “I represent the United States of America.” 
And I think he would have liked that a former clerk of his would 
be nominated for the same job and, if confirmed, would be able to 
say those same most thrilling and most humbling words for a law- 
yer. 

To have the opportunity to lead the Solicitor General’s Office is 
the honor of a lifetime. As you know, this is an office with a long 
and rich tradition not only of extraordinary legal skill but also of 
extraordinary professionalism and integrity. That is due in large 
measure to the people who have led it, and I especially want to ac- 
knowledge Generals Olson and Clement and Garre for their abso- 
lutely superb service during these last 8 years. In a time of some 
difficulty for the Justice Department, they have maintained the 
highest standards of the office, and they have served their client, 
the United States of America, exceedingly well. And, of course, they 
have been joined in doing so by the career lawyers and the other 
public servants in the Solicitor General’s Office. These men and 
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women have been justly called the “finest law firm in the country,” 
and they represent the gold standard in Federal public service. 

The Solicitor General’s Office is unusual in our Government in 
owing responsibilities to all three of the coordinate branches in our 
system of separated powers. Because of this striking feature of the 
office, the Solicitor General traditionally, and rightly, has been ac- 
corded a large measure of independence. 

Most obviously, of course, the Solicitor General reports to the At- 
torney General and, through him, to the President, and defends the 
regulations, policies, and practices of the executive branch when 
these are challenged. In this role, the Solicitor General is the prin- 
cipal advocate of the executive branch in the courts of the United 
States. 

At the same time, the Solicitor General has critical, no less crit- 
ical responsibilities to Congress — most notably, the vigorous de- 
fense of the statutes of this country against constitutional attack. 
Traditionally, outside of a very narrow band of cases involving the 
separation of powers, the Solicitor General has defended any Fed- 
eral statute in support of which any reasonable argument can be 
made. And I pledge to continue this strong presumption that the 
Solicitor General’s Office will defend each and every statute en- 
acted by this body. 

Finally, the Solicitor General’s Office has unique obligations to 
the Supreme Court of the United States. It is frequently said that 
the Solicitor General serves as the 10th Justice. I believe Senator 
Cardin made reference to that phrase. Now, I suspect that the Jus- 
tices think of the Solicitor General more as the 37th clerk. Regard- 
less, the Solicitor General must honor the principle of stare decisis, 
must exercise care in invoking the Court’s jurisdiction, and most 
important of all, must be scrupulously candid in every representa- 
tion made to the Court. And in this sense, I completely agree with 
what Senator Specter just said: the most important of all the Solic- 
itor General’s responsibilities is to be true to the rule of law. 

Mr. Chairman and members of the Committee, it would be an 
honor to serve as Solicitor General, and I commit that if the Senate 
sees fit to confirm me, I will do everything possible to live up to 
the great traditions, expectations, and responsibilities of the Solic- 
itor General’s Office. 

Thank you very much. 

[The prepared statement of Ms. Kagan appears as a submission 
for the record.] 

[The Questionnaire of Ms. Kagan follows.] 
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UNITED STATES SENATE 
COMMITTEE ON THE JUDICIARY 

QUESTIONNAIRE FOR NON-JUDICIAL NOMINEES 

PUBLIC 


1 . Name : Full name (include any former names used). 

Elena Kagan 

2- Position : State the position for which you have been nominated. 

Solicitor General 

3. Address : List curroit office address. If city and state of residence differs from your 
place of employment, please list the city and state where you currently reside. 

Harvard Law School 
Cambridge, MA 02138 

4. Birthplace : State dale and place of birth. 

April 28, 1960. New York, New York. 

5. Marital Status : (include name of spouse, and names of spouse pre-marriage, if 
different). List spouse’s occupation, employrt’s name and business address(cs). Please, 
also indicate the number of dependent children. 

Single; no children. 

h. Education : List in reverse chronological order, listing most recent first, each college, 
law school, or any other institution of hi^er education attended and indicate for each the 
dates of attendance, whether a degree was received, and the date each degree was 
received. 

Harvard Law School, 1983-86, J.D. 1986 

Worcester College, Oxford University, 1981-83, M,Phil 1983 

Princeton University, 1977-81, A.B. 1981 

7. Employment Record : List in reverse chronological order, listing most recent first, all 
governmental agencies, business or professional corporations, companies, firms, or other 
enterprises, partnerships, institutions or organizations, non-profit or otherwise, with 
which you have been affiliated as an officer, director, partner, proprietor, or employee 
since graduation from college, whether or not you received pa 3 ment for your services. 
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Elena Kagan 2 


Include the name and address of the employer and job title or job description wh«e 
appropriate. 

Employment : 

Professor and Dean, Harvard Law School, Cambridge, MA 02138, 1999-present (2003- 
present as dean, 2001-present as professor, 1999-2001 as visiting professor) 

Deputy Assistant to the President for Domestic Policy, Executive Office of the President, 
Washington, D.C. 20502, 1997-99 

Associate Counsel to the President, Executive Office of the President, Washington, D.C. 
20502, 1995-96 

Profesor, University of Chicago Law School, 1111 E. 60**’ St., Chicago, IL 60637, 1991 - 
97 (1991-94 as assistant professor) 

Special Counsel, Senate Judiciary Committee, Summer 1 993 

Associate, Williams & Connolly, 725 12* St, Washington, DC 20005, 1989-91 

Staff member, Dukakis for President Campaign, Boston, MA, 1988 

Judicial Clerk, Hon. Thurgood Marshall, U.S. Supreme Court, 1987-88 

Judicial Clerk, Hon. Abner Mikva, U.S. Court of Appeals for D.C. Circuit, 1986-87 

Research Assistant, Professor Laurence Tribe, Harvard Law School, Cambridge, MA 
02138, Summer 1986 

Summer Associate, Paul Weiss Rifkind, Wharton & Garrison, 1285 Avenue of the 
Americas, NY, NY 10019, Sutnmer 1985 

Summer Associate, Fried Frank Harris Shriver & Jacobson, One New York Plaza, NY, 
NY 10004, Summer 1984 

Paralegal, Milbank Tweed Hadley & McCloy, 1 Chase Manhattan Plaza, NY, NY 10005, 
Summerl983 

Board Memberships : 

Member, Board of Trustees, Oxford University Press, Inc., 1 98 Madison Avenue, NY, NY 
10016,2008- 

Membcr, Advisory Board, American Indian Empowerment Fund, 579 Main St., Oneida, NY 
13421,2008- 
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Member, Board of Directors, Equal Justice Worts, 2120 L St., NW. Washington, D.C. 20037, 
2008- 

Member, Board of Directors, The Advantage Testing Foundation, 210 E. 86* St., NY, NY 1 0028, 
2007- 

Member, New York State Commission on Higher Education, 2007-08 

Member, Board of Advisors, National Constitution Center’s Peter Jennings Project for Journalists 
and the Constitution, 525 Arch St., Philadelphia, PA 19106, 2006- 

Membcr, Research Advisory Council, Goldman Sachs Global Markets Institute, 85 Broad St.. 
NY, NY 10004,2005-08 

Member, Board of Directors, American Law Deans Association, 2004- 

Membcr, Board of Trustees, Skadden Fellowship Foundation, 4 Times Square, NY, NY 10036, 
2003- 

Member, Board of Directors, Thurgood Marshall Scholarship Fund, 60 E. 42“* St., NY, NY 
10165, 2003-05 

Member, Litigation Committee, American Association of University Professors, 1 133 19* St„ 
NW. Washington. D.C. 20036, 2002-03 

Public Member, Administrative Conference of the United Stales, 1 994-95 

Member, Board of Governors, Chicago Council of Lawyers, 50 North lake Shore Drive, 

Chicago. IL 6061 1 , 1993-95 

8. Military Service and Draft Status : Identify any scavice in the U.S. Military, including 
dates of service, branch of service, rank or rate, serial number (if different from social 
security number) and type of discharge received. 

None. 

9. Honors and Awards : List any scholarships, fellovrships, honorary degree, academic or 
professional honors, honorary society memberships, military awards, and any other 
.special recognition for outstanding service or achievement. 

Member, American Academy of Arts and Sciences, 2005- 

Honorary Fellow, Worcester College, Oxford University, 2005- 

Recipienl, Arabella Babb Mansfield Award, National Association of Women Lawyers, 2008 

Recipient, John R. Kramer Outstanding Law School Dean Award, Equal Justice Works, 2008 

Recipient, 2003 Annual Scholarship Award of the American Bar Association’s Section of 
Administrative Law and Regulatory Practice 
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Recipient, Class of i 993 University of Chicago Graduating Students’ Award for Teaching 
Excellence 

Recipient, Sachs Scholatship, Princeton University, 1981. 

10. Bar Associations : List all bar associations or legal or judicial-related committees, 
selection panels or conferences of which you are or have been a member, and give the 
titles and dates of any offices which you have held in such groups. 

As noted above {question 7), I am serving or have served on the boards of Equal Justice 
Woite, the Skadden Fellowship Foundation, the National Constitution Center’s Peter 
Jennings Project for Journalists and the Constitution, the American Law Deans’ Association, 
and the Chicago Council of Lawyers. 

I have served as a member of the Boston Bar Association Diversity Task Force, 

1 am a member of the American Bar Association. 

In a questioimairc I submitted to the Senate in connection with a Judicial nomination in 
1999, 1 listed membership in the U.S. Association of Constitutional Lawyers, ABA 
Forum on Communications Law, and the Society of American Law Teachers, but I have 
no current memory of belonging to or participating in these organizations. 

1 1 . Bar and Court Admission : 

a. List the date(s) you were admitted to the bar of any state and any lapses in 
membership. Please explain the reason for any lapse in membership. 

District of Columbia, 1989 

New York, 1988 

b. List ail courts in which you have been admitted to practice, including dales of 
admission and any lapses in membership. Please explain the reason for any lapse 
in membership. Give the same information for administrative bodies that require 
special admission to practice. 

Supreme Court of ttie United States, 2009 

U.S. District Court for the District of Maryland, 1 990 (inactive) 

U.S. District Court for the District of Columbia, 1990 (provisional) 


12. Memberships : 
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a. List all professional, business, fiatemal, scholarly, civic, charitable, or other 
organizations, other than those listed in response to Questions 10 or 1 1 to which 
you belong, or to which you have belonged, or in which you have significantly 
participated, since graduation from law school. Provide dates of membership or 
participation, and indicate any office you held. Include clubs, working groups, 
advisory or editorial boards, panels, committees, conferences, or publications. 

Harvard Law School Alumni Association 
Princeton University Alumni Association 

In a questionnaire I submitted to the Senate in connection with a judicial 
nomination in 1999, 1 listed membership in the National Pattoership for Women 
and Families as a result of charitable contributions. I have no current memory of 
whether such contributions ever made me a member of this organization. 

b. Please indicate whether any of these organizations listed in response to 1 2(a) 
above currently discriminate or formerly discriminated on the basis of race, sex, 
or religion — either through formal membership requirements or the practical 
implementation of membership policies. If so, describe any action you have t^en 
to change these policies and practices. 

No 

13. Published Writings and Public Statements : 

a. List the titles, publishers, and dates of books, articles, reports, letters to the editor, 
editorial pieces, or other published material you have written or edited, including 
material published only on the Internet. Please supply four (4) copies of all 
published material to the Committee. 

I have done my best to identify published writings and public statements through 
searches of publicly available electronic databases, as well as databases kept by 
Harvard Law School. 1 have found the following: 

“Office of the White House Counsel” in Mark Green and Michele John, «ls., 
Change for America: A Progressive Blueprint for the 44''’ President (Basic Books 
2009). 

“Foreword” in Daniel Hamilton and Alfred Brophy, eds.. Transformations in 
American Legal History: Essays in Honor of Professor Morton J. Horwitz 
(Harvard 2009). 

Harvard Law Revisited, 1 1 The Green Bag 475 (2008). 

In Memoriam; Clark Byse, 1 21 Harvard Law Review 454 (2007). 

Richard Posner, The Judge, 1 20 Harvard Law Review 1121 (2007). 
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In Meraoriam: David Westfall, 119 Harvard Law Review 947 (2006). 

Women and the Legal Profession -- A Status Report (Leslie H, Arps Memorial L«;ture), 
61 The Record 37 (2006), 

C/(cvro«’s Nondelegation Doctrine, 2001 Supreme Court Review 201 (witli David J. 
Barron). 

Presidential Administration, 114 Harvard Law Review 2245 (2001 ). 

Libel and the First Amendment (Update), Encyclopedia of the American Constitution, 
Supplement H (2000). 

Masson v. New Yorker Magazine, Inc., Encyclopedia of the American Constitution 

( 2000 ). 

Private Speech, Public Putpose; The Role of Governmental Motive in First Amendment 
Doctrine, 63 University of Chicago Law Review 413 (1996). 

When A Speesh Code Is A Speech Code; The Stanford Policy and the Theory of 
Incidental Restraints, 29 University of California at Davis Imw Review 957 (1996). 

Confirmation Messes, Old and New (Book Review), 62 University of Chicago Law 
l^iew 919 (1995). 

Regulation of Hate Speech and Pornography After RA.V.,60 University of Chicago Law 
Review 873 (1993). An abbreviated version of this article appears in Laura L«lerer and 
Richard Delgado, eds.. The Price We Pay (Hill & Wang 1995). 

A Libel Story; Sullivan Then and Now (Book Review), 1 8 Law and Social Inquiry 1 97 
(1993). 

For Justice Marshall, 71 Texas Law Review 1125 (1 993). 

The Changing Faces of First Amendment Neutrality; R.A. V. v St. Paul, Rust v Sullivan, 
and the Prohlem of Content-Based Undetinclusion, 1 992 Supreme Court Review 29. 

Note, Certifying Classes and Subclasses in Title VII Suits, 99 Harvard Law Review 6i9 
(1986). 

In addition to these more formal publications, I write a “From the Dean” Column in each 
issue of the Harvard Law Bulletin, which is Harvard Law School’s alumni raagmanc. 
Th^e coiunms are as follows: Fall 2008, “Two Campaigns”; Summer 2008, “A 
Changing Climate of Environment”; Wintw 2008, “A Curriculum Without Borders”; 
Sununer 2007, “Con Law Takes Center Stage*^; Sprii^ 2007, “Corporate Governance in 
the new Global Economy”; Fall 2006, “Connecting to Practice”; Summer 2006, “Asian 
Journeys”; Sping 2006, “View from Chambers”; Fall 2005, “Negotiation, Adratjccd”; 
Summer 2005, “Criminal l.aw in Flint”; Spring 2005, “A Call to Public Service”; Fall 
2004, “I.aw on the Front Lines.” 
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Harvard Law School also has issued numerous news releases, in which 1 am quoted and 
almost ail of which I edit^ during the years of my deanship. They are as follows; 


DATE 

TITLE OF RELEASE 

12/16^8 

Six From HLS Win Prestiqious Skadden Fellowships 

12/12/08 

Lawrence Lessig named professor of law at HLS, director of Harvard's Edmond J. 
Safra Foundation Center for Ethics 

12/12/08 

Llovd E. Ohiin, expert in criminal iustice, 1 91 8-2008 

10/23/08 

Harvard Law School Celebrates Record-settinq Capital Campaign 

9lW3a 

Henry E Smith to loin HLS feculty in 2009 

mm 

Jrrfin Goldberg to loin HLS faculty 

8/4/08 

Kagan is honwed for her work to encourage public senrice 

6/11/08 

Jonathan Zittrain appointed to tenured faculty position 

6/5/08 

Highlights from Commencement Exercises 

5/13/08 

Malone and Jacobs appointed clinical professors of law 

5/7/08 

Harvard Law Faculty votes for 'open access' to scholarly articles 

4/30/08 

Palfrey appointed as new head of Harvard Law School Library 

4/29/08 

Stuntz arxl Warren elected to American Academy of Arts and Sciences 

4/14/08 

/tshish Nanda will loin HLS faculty as professor of practice 

4/9W8 

Oliveira Appointed Associate Dean and Dean for Development and Alumni 

Relations 

4/7/08 

Three young scholars ioin HLS faculty as assistant professors 

3/20/08 

Anne Alstott. expert on tax law and social welfare, will ioin HLS faculty 

3/18/08 

Harvard Law School launches new Public Service Initiative 

2/19/08 

Sunstein to loin Harvard Law School faculty 

1/24/08 

Michael Klarman to ioin HLS faculty 

12/13/07 

Six From HLS Win Prestigious Skadden Fellowships 

11/13/07 

Pakistani chief iustice to receive Harvard Law School 'Medal of Freedom' 

10/9/07 

Clark Byse, celebrated HLS professor of administrative law and contracts: 1912- 
2007 

8/6«)7 

Wiliam Rubenstein ioins HLS faculty 

7/3/07 

Robert E, Keeton, pioneer of insurance law and District Court iudge: 1919-2007 

6/14/07 

Olara Otunnu receives Harvard Law School Association Award 

6/11/07 

Yodtai Benkter ioins HLS faculty 

6/8/07 

Highlights from Harvard Law School's Commencement 

6/6/07 

Bordone and Cox honored on Class Day 

5/23/07 

Robert H. SiMroff loins HLS faculty 

5/1 »07 

Gabriella Blum and James Greiner ioin HLS faculty 

4/4/07 

HLS adds five clinical professors 

3/26/07 

Kathryn Spier to ioin HLS faculty 

3^2/07 

Wasserstein Family Gives $25 Million to Harvard Law School for Academic Center 

2/22/07 

Human Rights Program announces new fellowship opportunity 

2/11/07 

Dean Elena Kagan praises incoming Harvard President Drew Gilpin Faust 

1/16/07 

Richard A. Mus«»ave. noted economist and pioneer in public finance: 1910-2007 

1/2/07 

Six from HLS w4n Skadden public interest fellowships 

12/7/06 

Noah Feldman to ioto Harve^d Law faculty 

10/6/06 

HLS faculty unanimously approves first-year curricular reform 

9/20/06 

Webcast: Dean Kagan delivers 'State of the School' address 

4/24/06 

Fallon selected to ioin American Academy of Arts and Sciences 
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3/1/06 

Assodate Dean Scott Nichols to Conclude Service 

1/18/06 

Professor Arthur von Mehren. 1922-2006 

12/6/05 

HLS students win record number of nublic service fellowships 

11/29/05 

Harvard Law Schod launches new center to investigate intersections of health, 
technology and law 

mms 

Webcast of Dean Kagan’s 'state of the school' addr^ 

9/15/05 

Celebration of Black Alumni begins this weekend 

9/2/05 

Dean Kagan announces hurricane relief efforts 

8/30/05 

Five new professors join HLS faculty 

8/24/05 

HLS to hold second Celebration of Black Alumni 

6/21/05 

Kirkland & Blis Gift Honored by Renaming Major Harvard Law School Teadiing 
Space 

4/13/05 

Statement of President Lawrence Summers and Dean Elena Kagan on Laurence 
Tribe 

2/10/05 

Renovations to Heraenwav Gymnasium slated for summer 2005 

1/3/05 

Subramanlan Joins Tenured Faculty 

11/30/04 

Statement by Dean Elena Kagan on the Solomon Amendment 

10/6/04 

Memorial Service for Archibald Cox 

9mm 

Haryard Law School Announces New Professorship Dedicated to Accounting and 
Statistics 

9/23/04 

Students and Faculty Connect in First-Year Reading Groups 

9/8/04 

Three Professors Join Tenured Faculty 

8/4/04 

Harvard Law School Chooses Architect for Northwest Comer 

4/19/04 

Ogletree Appointed Director of New Harvard Institute 

12/11/03 

School Wins Record Number of Skadden Fellowships 

11/7/03 

HLS Announces Environmental Law Fellowship 

10/23/03 

Celebrating a Legal Services Partnership 

10/18/03 

Fisher Named to Hale and Dorr Professorship 

10/8/03 

Professor Archibald Cox Honored 

10/2/03 

Vorenberg Fellowship Recipients Announced 

7/1/03 

Kagan Becomes Dean of Harvard Law School 


Finally, as Dean of Harvard Law School, I not infrequently send e-mails to the 
community of students, staff, and faculty. I do not generally understand these 
comnunications to be publications of the kind requested here. But my e-mails on one 
sulqcct - the Solomon Amendment - sometimes have been quoted, or reprinted in their 
entirety, in various public fora, so I am including all e-mails to the HLS community on 
that topic. 

b. Pl^se supply four (4) copies of any reports, memoranda or policy statements you 
prepared or contributed in the prqraration of on behalf of any bar association, 
committee, conference, or organization of which you were or arc a member. If 
you do not have a copy of a report, memorandum or policy statement, please give 
the name and addr^s of the organization that issued it, the date of the document, 
and a summary of its subject matter. 

I cannot recall having prepared or contributed directly in the preparation of any 
such report. I have done my best to identify reports or policy stateraemts of 
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organizations of which I was a member through searches of publicly available 
electronic databases. 

The New York State Commission on Higher Education, on which I served, issued 
a Final Report of Findings and Recommendations in June 2008. The report is 
available at www.hecommission.statc.nv.us . 

The Boston Bm Association Diversity Leadership Task Force, on which I served, 
publishal a final report and recommendations on November 1 8, 2008. I am 
including it as an attachment. 

The American Law Deans Association, on whose board I sit, issues occasional 
statanents and reports about matters of concern to law schools. The principal 
subject concerns standards for ABA accreditation of schools. All these statements 
are available at www.americanlawddcans.org . 

The Chicago Council of Lawyers, on whose Board of Governors I served from 
1993 to 1995, regularly issues reports on judicial candidates and nominees in 
Illinois, as well as on other matters of interest to the local legal community, 1 
participated in the Council’s evaluation process for candidates for elective judicial 
office in Illinois, which formed the basis of at least one report of this kind. 

c. Please supply four (4) copies of any testimony, official statements or otha* 
communications relating, in whole or in part, to matters of public policy or l^al 
interpretation, that you have issued or provided or that others presented on your 
behalf to public bodies or public officials. 

Again, 1 have tried to identify such statements through searches of publicly 
available electronic databases. 

I have never provided formal testimony to any public body. 

I joined a letter fiom Law School Deans, dated February 14, 2007, calling for an 
increase in the compensation of federal judges. 

1 joined a Statanent of Law Deans, dated January 15, 2007, criticizing the 
remarks of Deputy Assistant Secretary of Defense Charles Stimson regarding 
legal representation of detainees at Guantanamo. 

I signed a letter with three other law deans to Senator Patrick Leahy, dated 
Novranber 14, 2005, opposing die Graham Amendment to the Department of 
Defense authorization bill insofar as it would have stripped the federal courts of 
jurisdiction to hear habeas petitions brought by drtainees at Guantanamo. 
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I joined a Statanent by Law School Deans, dated May 4, 2005, opposing threats 
of retaliation against federal judges and asserting the importance of an 
independent judiciary. 

On September 10, 2002, 1 wrote a letter to Senator Patrick Leahy supporting 
Michael McConnell’s nomination to the United State Court of Appeals for the 
Tenth Circuit. I also joined a group letter to this effect and participated in a 
Department of Justice Prm Availability regarding the nomination. 

On June 17, 2002, 1 provided a brief letter to Senator Paul Sarbanes concluding 
that a provision of the Public Company Accounting Reform and Inv^or Act of 
2002 (“Sarbanes-Oxley”) likely would survive a challenge brought under the 
Appointments Clause of Article II of the Constitution. 

On April 12 and 1 3, 200 1 , 1 joined two group letters to senators supporting Peter 
Keislrar’s nomination to the Unit«i States Court of Appeals for the Fourth Circuit. 

As Dqruty Assistant to tire President for Domestic Policy, I gave formal press 
briefings on the following occasions: 

5/27/98 Welfare reform (with Secretary Donna Shalala and Eli Segal) 
3/9/98 Tobacco legislation (with Chris Jennings) 

2/1 3/98 Tobacco legislation (with General Barry McCaffery) 

1 1/7/97 Wliite House Conference on Hate Crimes (with Maria Echaveste) 

Also as Dqruty Assistant to the President for Domestic Policy, I briefed lieutenant 
governors on education and tobacco issues (2/22/99) and women ma3«}rs on 
domestic policy issues generally (1/26/99). 1 may have done other, similar 
briefing of this kind that do not appear in my calendar. I do not have notes for 
these briefings. 

d. Please supply four (4) copies, transcripts or tape recordings of all speeches or 
talks dcHvwd by you, including commencement speeches, remarks, lectures, 
panel discussions, conferences, political speeches, and question'-and-answer 
sessions. Please include foe date and place where they were delivered, and 
readily available press r^rts about the speech or talk. If you do not have a copy 
of foe speech or a transcript or tape recording of your remarks, please give the 
name and address of foe group before whom the speech was given, foe date of the 
spt»ch, and a summary of its subject matter. If you did not speak from a prepared 
text, please famish a copy of any outline or note from which you spoke. 

1 have tried to idaltify, through foe search of calendars, computer files, and hard 
files, as well as publicly available electronic databases, all talks I have given of 
the kind described. I am providing written texts and handwritten note where I 
have them. In the many appearances I make as dean, I usually get some material 
from my staff and then speak either without any note or with handwritten notes, 
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which I typically discard. Many of these events ate reported on by univereity 
publications or taped by the law school. I ant providing copies of any articles I 
have found on these events (where such mticles exist, the list below states "press 
provided”), and I am indicating where tapes are on file at Harvard Law School. 


DATE 

DESCRIPTION 

PLACE 

COPY/TAPE/ 

PRESS 

1215/08 

Remarks - Alumni Lunch 

NYC 


12/3/08 

Remarks - Faculty Chair Lecture (Cass Sunstein) 

HLS 

Tape at HLS 

11/19/08 

Remarks - HLS Medal of Freedom Award 
Presentation to Pakistani Chief Justice Iftikhar 
Chaudhry 

HLS 

Press Provided 
Tape at HLS 

11/18/08 

Remarks -- Ames Moot Court Final Round Arqument 

HLS 


11/12/08 

Welcome — Islamic Legal Studies Program 

Workshop 

HLS 


11/12/08 

Remarks - Introduced Francis W. Biddle Memorial 
Lecture given by Ian Ayres 

HLS 

Tape at HLS 

11/1 0A)8 

Remarks - Presentation of Gary Bellow Public 

Service Award 

HLS 


lowm 

Remarks - Faculty Chair Lecture (Jon Hanson) 

HLS 

Press Provided 
Tape at HLS 

10/25/08 

Q&A with Dean - HLS Aiumni Reunions 

HLS 

Tape at HLS 

10/24/08 

Moderate Panel - Supreme Insights: Examining the 
Future of America's Highest Court 

HLS 

Tape at HLS 

10124m 

Remarks — HLS Capital Campaign Recognition 
Luncheon 

HLS 


10/23/08 

Remarks - HLS Capital Campaign Celebration 

Dinner 

HLS 

Press Provided 

10/17/08 

Remarks - Introduce Sandra Day O'Connor as part 
of HLS Charles Hamilton Houston Institute 

Conference 

HLS 

Press Provided 
Tape at HLS 

10/1 6W8 

Remarks ~ Equal Justice Works Dinner, acceptance 
of Dean of the Year Award 

Washington, DC 


10/15/08 

Remarks — Dinner Honoring HLS Heyman Fellows 

Washington. DC 


10/15/08 

Remarks — Alumni Lunch 

Washinat<xi. DC 


10/14«)8 

Welcome ~ Inhoduce Supreme Court Moot Court 
Event 

HLS 


10/14/08 

Remarks - Faculty Chair Lecture (Yochai Benkler) 

HLS 

Press Provided 
Tape at HLS 

10/7/08 

Rettrarks - HLS Public Service Initiative Dinner 

HLS 


10/6/08 

Speech - John W. King Lecture at New Hampshire 
Supreme Court 

Concord, NH 

Text Provided 

10/2/08 

Remarks - Introduction to Herbert W. Vaughan 
Lecture given by Justice Scalia 

HLS 

Press Provided 
Tape at HLS 

10/1/08 

Moderate Panel - The Financial Crisis: Causes and 
Cures 

HLS 

Press Provided 
Tape at HLS 

9/27/08 

Welcwne - Introduce Panel at Harvard University 

Gay and Lesbian Alumni Event 

Harvard 

University 
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9/26/08 

Remarks — Confeence Honoring HLS Professor 
Morton Honwltz 

HLS 

Tape at HLS 

9/23/08 

Remaiks - Introduce The Idea of Justice,” a lecture 
by/toartva Sen 

HLS 

Press Provided 

9/23/08 

Remarks — Program on Negotiation: Great 

Negotiator Award Presented to Christo and Jeanne 
Claude 

Boston. MA 


9/22/08 

Moderate Panel — Dean’s Forum; Inside the Laws 
and Policies of Televised Presidential Debates 

HLS 

Tape at HLS 

9/22/08 

Remarks - introduce Deval Patrick at American 
Constitution Society event 

HLS 

Press Provided 

9/21/08 

Remarks — HLS Alumni "Celebration 55": 

Presentation erf Alumni Award to Congresswoman 
Jane Harman 

HLS 

Tape at HLS 

9/20/08 

Q&A with Ruth Bader Ginsburg — HLS Alumni 
"Celebration 55” 

HLS 

Tape at HLS 

9/19/08 

Welovhe aral Remarks — HLS Alumni "Celebration 

55: Women’s Leaderehio Summit" 

HLS 

Tape at HLS 

9/19/08 

QSA with the Dean — HLS Alumni "Celebration 55" 

HLS 

Tape at HLS 

9/19/08 

Remarks — HLS Alumni Celebration 55: Presentation 
of Alumni Award to Rita E. Hauser 

HLS 

Tape at HLS 

9/17/08 

Remarks — HLS Public Service Orientation 

HLS 

Tape at HLS 

9/16/08 

Remarks -- Faculty Chair Lecture (Noah Feldman) 

HLS 

Press Provided 
Tape at HLS 

9/15/08 

Speech - HLS State of the School Speech 

HLS 

Text Provided 

9/12/08 

Remarks - Microsoft 10 '/ears Later Confererree 

HLS 

Tape at HLS 

9/11/08 

Remarks - Faculty Comparative Law Conference 

HLS 


9/9/08 

Welcome - HLS Intellectual Property Law 

Conference 

Cambridge, MA 


9/9/08 

Moderate Panel — Dean's Forum: The Role of Courts 
in the War on Terror 

HLS 

Tape at HLS 

9/2- 

10/08 

Remarks — First Year Student Welcome Dinners 

HLS 


emos 

Speech - Dean's Speech to New 1L and LLM 
Students 

HLS 

Text Provided 

7/30/08 

Roarks HLS Charles Hamilton Houston institute, 
Thumood Marshall Celebration 

New York, NY 


6/14/08 

Moderate Panel-American Constitution Society — 
Celebratino Judqe Patricia Wald 

Washington, DC 


6/13/08 

Moderate Panel-American ConsUtution Society, 

"Law S Justfce Policies In A New Administration'' 

Washington, DC 

Video at 
acsIaWi 
org/node/6717 

6/S/08 

ftreech - HLS Commencement 

HLS 

Text Provided 

6/4/08 

Remarks-HLS Graduating Students Class Day 

HLS 

Tape at HLS 

5/27/08 

Remarks-Retiremenl Party for Professors Terry 

Matin and John Mansfield 

HLS 


5/22/08 

Wekteme-HLS Leadership in Law Firms Conference 

HLS 


5/15/08 

Remarks-Berkman Center 10th /knniversary Event 

HLS 

Press Provided 

mios 

Q&A with the Dean-Alumni Reunions 

HLS 

Tape at HLS 

5/2/08 

Remarks-Alumni lunch 

HLS 

Tape at HLS 
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5/1/08 

Remarks-Standing Committee of Judicia) 

Conference Reception 

HLS 


4Q4/08 

Remarks-Harvard University Native American 
Program Event 

HLS 


4/18/08 

Remarks-tntemational Law Joumat Conference 

HLS 

Tape at HLS 

4/17/08 

Remarks-TOrd ?ear Student Graduation Dinner 

HLS 


4/15/08 

Remarks-HLS Alumni Breakfast 

Washington. DC 


4/11/08 

Weteome-Carbon Offsets Conference Luncheon 

HLS 


4/4/08 

Remarks-Memdrial Service for Professor Clark Bvse 

HLS 

Text Provided 

4/4/08 

Remarks — Introduce Robert Zoetnck 

HLS 


4/2/08 

Reraarks-Faculty Chair Lecture (Carol Steiker) 

HLS 

Tape at HLS 

4/2m8 

Remarks-Dinner Honoring HLS Kaufman Fellows 

HLS 


3/31/08 

Talk to federal judges re legal education 

HLS 


3/19/08 

Moderate Panel sponsored by ACS. Federalist 

Society on “Post-Partisanship" 

HLS 


3/18- 

19/08 

Remarks-Ames Moot Court Semi-Final Round 
Arguments 

HLS 


3/15/08 

Q & A »4th Dean-HLS Public Interest Reunion 

HLS 

Press Provided 
Tape at HLS 

3/14- 

15/08 

Remarks-Introduce Bryan Stevenson and Bill Weld 
at HLS Public Interest Reunion 

HLS 

Tape at HLS 

3/14/08 

Remarks - Conversation with Jennifer Granholm at 
Public Interest Reunion 

HLS 

Press Provided 
Tape at HLS 

3/11/08 

Remarks - Introduce Q8A with Justice Kennedy 

HLS 

Tape at HLS 

3/10/08 

Remarks-Dinner to Celebrate Justice Kennedy's 

20th Year on the Supreme Court 

HLS 


3/8/08 

Panelist - 'V/omen and the Law" at the Peter 

Jennings Project Conference 

Philadelphia. PA 

Audio avaiiabie 
httD://feeds.fee 
dbumer.com/nc 

CDToorams 

2727/08 

Remarks— Faculty Chair Lecture (George Triantis) 

HLS 

Tape at HLS 

2722/08 

Remaks-HLS Black Law Students Association 

Spring Conference Alumni Lunch 

HLS 


2/20/08 

Moderate Panel - "20 Questions with Anthony 

Lewis” 

Harvard 

University 


2/19/08 

Panelfet- HLS Democrats "Women in Politics" Panel 

HLS 

Tape at HLS 

2/14«)8 

Remarks-Swearing-in Ceremony for Professor Mary 
Ann Glendon (U.S. Ambassador to the Vatican) 

HLS 


2/4/08 

Remarks— Fatality Chair Lecture (John Coates) 

HLS 

Tape at HLS 

2ima 

Panelist-Dean’s Panel at MBbank Partner's Meeting 

West Palm 

Beach. FL 


12/3/07 

Remarks-Facultv Chair Lecture (Gerry Neuman) 

HLS 

Tape at HLS 

11/14/07 

Remarks-Ames Moot Court Final Round /Vgument 

HLS 


11/13/07 

Moderate Panel - Dean's Forum: Dealing with 
Terrorism: What Congress and the President Should 
Do 

HLS 

Tape at HLS 

1W07 

Q & A »4th the Dean- Alumni Leadership 

Conference 

New York. NY 


11/7/07 

Remarks-Alumni Dinner 

HLS 
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11/3/07 

Rentiarks-Bellow Sacks Conference on Legal 

Services 

HLS 


10/JS/07 

Remarks-Facultv Chair Lecture (Mark Tushnet) 

HLS 

Press Provided 
Tape at HLS 

10/27m7 

Q & A with the Dean-HLS Mumni Reunion 

HLS 

Tape at HLS 

10/26/07 

Remarks - Conversation with Michael Kinsley at 
Reunion Event 

HLS 

Tape at HLS 

10/24/07 

Remarks-Dinner Honoring HLS Heyman Fellows 

Washington. DC 


10/17/07 

Speech-West Point Academy Keynote Address 

West Point 
Academy 

Text Provided 

10/4/07 

Remarks - lntroduc»d Terrorism, Climate Change & 
Beyond* (Cass Sunstein) 

HLS 


10/3/07 

Rematks-Asian and Pacific /American Law Students 
Association Dinner 

HLS 


10/1/07 

Remarks-HLS Alumnae Luncheon 

New York, NY 


9/19/07 

Remarks-HLS Public Service Orientation 

HLS 

Press Provided 
Tape at HLS 

9/17/07 

Speech— HLS State of the School Speech 

HLS 

Text Provided 

9/17/07 

Remarks-Facultv Chair Lecture (Janet Halley) 

HLS 

Tape at HLS 

9/6/07 

Remarks-Unveiling of Charles Hamilton Houston 
Portrait 

HLS 

Tape at HLS 

9/3- 

11/07 

Rematks-First Year Student Welcome Dinners 

HLS 


8/31/07 

Speech-Dean's Speech for New 1L and LLM 

Students 

HLS 

Text Provided 

7/28/07 

Moderate Panel-ACS Nahonal Convendon, 

Congress & Balance of Power Panel 

Washington, DC 

Video at 

acslaw.org/Nod 

e/5196 

7/26/07 

Remarks-Leadership in Law Firms Reception 

HLS- 


6/14- 

15/07 

Various Remarks and Q4A at HLS Alumni Events 

Washington. DC 


6/7/07 

Speech - HLS Commencement 

HLS 

Text Provided 

616107 

Remarks - HLS Graduating Students Class Day 
Ceremony 

HLS 

Tape at HLS 

5/31/07 

Rfflnarks — American Bar Association Law School 
Devetooment Conference; Soliciting Law Firms 

Broomfield, CO 


5/24/07 

Remarks - HLS Program on the Legal Profession 
ExecuMve Education Program 

HLS 


5/23/07 

Remarks — HLS Retirinq Faculty Reception 

HLS 


4/28/07 

Q8A with Dean - HLS Alumni Reunion 

HLS 

Tape at HLS 

4/28/07 

Remarks - Cox-Richardson-Coleman Public Service 
Award, recaved by Patrick Fitzgerald 

HLS 


4/25/07 

Remarks — Dinn®’ Honoring HLS Kaufman Fellows 

HLS 


4/24/07 

Rerttatks - Feder# Judicial Cent® Confwence on 
Legal Education 

HLS 


4/23/07 

Remarks — Prc^ram on Negotiation; Great 

Negotiator Award, received by Bruce Wasserstein 

HLS 

Tape at HLS 

4/21/07 

Remarks - Latino Law and Public Policy Breakfast 

HLS 


4/19/07 

Remarks - Supreme Qrurt Advocacy Project Moot 
Court 

HLS 
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4119107 

Remaiks — Gary Bellow Public Service Award 
Ceremony 

HLS 


4/16/07 

Remarks - Faculty Chair Ledure (Ryan Goodman) 

HLS 

Tape at HLS 

4/16/07 

Remarks - Harvard Hurnanities Center Panel on 
Human Enhancement 

Harvard 

University 


4/14/07 

Remarks — HLS Civil Rights & Civil Liberties Law 
Review Dinner 

HLS 


4/13/07 

Wdoome - ABA Conference; Children and the Law 

HLS 

Press Provided 
Tape at HLS 

4/13/07 

Welcwne - Harvard Law Journal on Law and 

Gender Conference on Title IX 

HLS 

Transcript 

Provided 

4/9/07 

Remarks — Introduced John Dewey Lecture in the 
Philosophy of Law given by Robert George 

HLS 

Tape at HLS 

4/7/07 

Remarks - HLS Charles Hamilton Houston Institute 

1 50th Anniversary of Dred Scott Event 

HLS 

Press Provided 
Tape at HLS 

3/20/0? 

Remarks - Ames Moot Court Semi-Final Round 
Arouroents 

HLS 


3/19/07 

Moderate Panel — Petrie-Flom Conference on Proper 
Legal Limits on Human Enhancement 

HLS 

Press Provided 

3/6/07 

Remarks - HLS/Appleseed Inaugural Le<4ure, given 
by Joel Klein 

HLS 

Tape at HLS 

3/3/07 

Introduce Panel - HLS Lambda Conference on Don't 
Ask Don't Tell 

HLS 

Transaipt 

Provided 

2/20/07 

Remarks - Faculty Chair Lecture (Randall Kennedy) 

HLS 


2/16/07 

Remarks — Women's Law Association Conference 
Dinner 

HLS 


2/9/07 

Welcome — HLS Constitutional Law Conference 

HLS 


2Jm7 

Remarks - Faculty Chair Lecture (William Stuntz) 

HLS 


1/4/07 

Panelist — ZtALS Plenary Session on Academic 
Freedom 

Washington, DC 

Audio at 
www.aals.oro/a 

m2007/thursda 

v/index.htmBlot 

enarv 

12/1/06 

Welcome — HLS American Society for International 
Law Conference 

HLS 

Press Provided 

11/30/06 

Ffomarks - QSA with Justice Scalia 

HLS 

Press Provided 
Tape at HLS 

11/29/06 

Remarks - Dinner for Justice Scalia 

HLS 


11OT06 

Moderate Panel - Harvard Law Review Supreme 
Court Forum 

HLS 


11/14/06 

Remarks - Ames Moot Cfourt Final Round Argument 

HLS 


11/8«)6 

Remarks — HLS Alumni Dinner, introduced Jeffrey 
Toobin 

New York, NY 


11/7/06 

Remarks - Faculty Chair Lecture (Joseph Singer) 

HLS 

Tape at HLS 

11/3/06 

Remarks — Festschrift Dinner Honoring Professor 

Paul Weller 

HLS 


11/1/06 

Remarte - Introduced Francis W. Biddle Memorial 
Lecture given by Reva Siegel 

HLS 

Text Provided 

10/28/06 

Q&A with Dean - HLS /Mumni Reunion 

HLS 

Tape at HLS 

10/28/06 

Remaiks - HLS Alumni Reunion Lunch, introduced 
Justice Kennedy 

HLS 

Text Provided 
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10/25/06 

Remarks - Reception Celebrating Establishment of 
Rite E. Hauser Professorship of Human Rights and 
Humanitarian Law 

HLS 

Tape at HLS 

10/19/06 

Remarte — Program on International Financial 
Systems Conference 

HLS 


10/18/06 

Remarks - Dinner Honoring HLS Heyman Feilovys 

Wa^ington, DC 


10/3/06 

Remarks — Introduced Oliver Wendell Holmes 

Lecture given by Bruce Ackerman 

HLS 

Tape at HLS 

9/21/06 

Remarks — introduce Aharon Barak 

HLS 

Press Provided 
Tape at HLS 

W20/06 

Speech - Stale of School Address 

HLS 

Text Provided 

9/20/06 

Remarks — Gruber Foundation Dinner honoring 
Aharon Barak 

HLS 


9/19/06 

Remarks — HLS Public Service Orientation 

HLS 

Press Provided 
Tape at HLS 

9/8/06 

Remarks — Facmltv Chair Lecture (Einer Elhauqe) 

HLS 

Press Provided 
Tape at HLS 

9/7/06 

Welcome - HLS MultWurisdictional Mock Patent 

Trial 

HLS 


anm 

Remarks - HLS Petrie Fiom Dinner on Law and 
Bioethics 

HLS 


9/4- 

14/06 

Remarks — First Year Student Welcoming Dinners 

HLS 


9/1/06 

Speech — Dean's Speech to New 1L and LLM 
Students 

HLS 

Text Provided 

7/18/06 

Remarks - Middlesex Committee of the Women's 

Bar Association 

MA 


6/8/06 

Speech - HLS Commencement 

HLS 

Text Provided 

6/7/06 

Remarks - HLS Alumni Lunch 

HLS 


6/7/06 

Remarks - HLS Graduating Student Class Day, 
introducing Linda Greenhouse 

HLS 

Press Provided 
Tape at HLS 

6/3/06 

Panelist — Princeton Reunion Session on The 

Roberts Court: Year One" 

Princeton. NJ 


5/28/06 

Q4A with the Dean - Harvard Law School 

Association of Europe 

Catania, IT/tLY 


5/22/06 

Welcome — Law Teaching Workshop for HLS Alumni 

HLS 


5/15/06 

Ftemarks — HLS Faculty Retirement Celebration 
(Professors Herwitz, Shapiro, Sander) 

HLS 


5/12/06 

Ftemarks - Introduce Paul Qement at /Uumni Event 
at Supreme Court 

Washington. DC 


4/29/06 

Q&A with the Dean - HLS /yumni Reunion 

HLS 


4/28/06 

Remarks - Dinner Honoring Professor Frank Sander 

HLS 


4/27/06 

Remarks — HLS Scmckarship Recipient Dinner 

HLS 


4/25/06 

Moderate Panel - Student Panel on Free Expression 
and Harassment 

HLS 


4/24/06 

Remarks - Dinner honoring HLS Kaufman Fellows 

HLS 


4/21W6 

Welcome — Breakfast for Annual Harvard Latino Law 
and Pol icy Conf 

HLS 


4/21/06 

Welcome - Faculty Ckmfwence on Criminal 

Procedure 

HLS 
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4/19/06 

Remarks - Memorial Service for Professor /Whur 
von Mehren 

HLS 

Text Provided 

4/12/06 

Remarks - Opening of Navajo Supreme Court 
Sessbn 

HLS 

Press Provided 
Tape at HLS 

4/11/06 

Remarks - HLS Law Firm Pro Bono Fair 

HLS 


4/11/06 

Remarks - Presentation of Gary Bellow Public 

Service Awatx) 

HLS 


4/8/06 

Moderate Panel — LAMBDA Student Organization 
Panel on Relaflonship Between Law Schools and the 
Military 

HLS 


4/S/06 

Q & A ~ A Conversation with Mark Warner 

HLS 

Tape at HLS 

4/4/06 

Remarks arid Q&A — Federal Judiciary Conference 
on Legal Education 

HLS 


3a5/06 

Panelist — Yale Law Journal Symposium, Session on 
"Energy in the Executive: The Power of Unitary 
Leadership’ 

New Haven. CT 


3/21- 

22/06 

Remarks - Ames Moot Court SemFFinal Round 
Dinner 

HLS 


3/20/06 

Welcome - Harvard Journal on Legislation 
Symposium. "Middle Class Cnjnch" 

HLS 


3/20/06 

Remarks - Facuttv Chair Lecture (David Rosenbero) 

HLS 

Tape at HLS 

3/17/06 

WdcOme — HLS Journal of Law and Technology 
Conference 

HLS 


3/17/06 

Welcome - National Democratic Law Students 

Council Kick-Off Convention 

HLS 

Press Provided 

3/11/06 

Welcome - HLS Black Law Students Association 
Annual Conference 

HLS 


3/10/06 

Wdcome - HLS Climate Policy Conference 

HLS 


3/10/06 

Moderate Panel - Harvard Journal on Law and 

Gender conference on legal education and gender 

HLS 


3/7/06 

Welcome - Speech by Massachusetts Lieutenant 
Governor Ker^ Healey 

HLS 


3/4/06 

Welcome — HLS International Law Journal 

Symposium 

HLS 


2/2S06 

Welcome — UN Reform and Human Rights 

Conference 

HLS 

Press Provided 
Tape at HLS 

2/22/06 

Remarks - Faculty Chair Lecture (Martha Minow) 

HLS 


2/16/06 

Welcome — HLS Federalist Society and American 
Constitution Society Sponsored Moot Court 

HLS 


2/11/06 

Remarks — HLS Alumni of the Americas Celebration 

Miami. FL 


2/6/06 

Remarks -- Memorial Service for Professor David 
Westtell 

HLS 

Text Provided 

mm 

Remarks — Dinner hotKiring HLS Skadden Fellows 

HLS 


1/19/06 

Remarks and Q8A - HLS Alumni Association of 

Japan 

Tokyo. JAPAN 


1/15/06 

Remarks — HLS /Mumni Association of China 

Beiiing, CHINA 


1/11/06 

Remarks and {3&A — HLS Alumni Association of 

Korea 

Seoul, KOREA 


W3m 

Welcome-HLS Disability Law Workshop 

HLS 
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11/30/0S 

Remarks-HLS Petrie Fiom Center Celebration 

New York, NY 


11/17/OS 

Remarks-Ames Moot Court Final Comoetition 

HLS 


ii/iems 

Remarks-Faculty Chair Lecture (Allen Ferrell) 

HLS 


11/12/05 

Welcome - ACS Reaionai Conference 

HLS 

Press Provided 

11^5 

Moderate PaneWOean's Forum; Executive Power, 
Detention, and Interroflation 

HLS 

Tape at HLS 

11/7/05 

Sp^ch-Leslie H, Alps Memorial Lecture on Women 
and the Law at the Assodation of the Bar of the City 
of New York 

New York, NY 

Text Provided 

11/5/05 

Weloome-HLS China Symposium 

HLS 


11/4/05 

Welcome-Panel on Director Liability, sponsored by 
HLS Corporate Governance Prooram 

HLS 


11/3/05 

Remarks-HLS Nuremberg Trials Conference on 
Punsuinq Human Diqnltv 

HLS 


11/2/05 

Remarks-Alumni Dinner 

New York. NY 


11/1/05 

Remarks - Great Lawyers Forum with Ted Wells 

HLS 

Press Provided 

loaeras 

Welcome-Ginner Honorino HLS Hevman Fellows 

Washinqton, DC 


10/22/05 

Q & A with the Dean-Ahjmni Reunion Weekend 

HLS 


10/19/05 

Remarks-HLS Conference on Intellectual Property 
Law 

HLS 


10/1205 

Remarks - LAMBDA Student Event 

HLS 


10/1 1«)5 

Remarks-Faculty Chair Lecture (Howell Jackson) 

HLS 


10/8/05 

Speech-American Academy of Arts 8 Sciences 
Induction Ceremony 

HLS 

Text Provided 

10/5/05 

Remarks-Great Lawyers Forum with Newton Minow 

HLS 

Tape at HLS 

10/3/05 

Moderate Panel-Dean’s Forum: The U.S. Supreme 
Court’s 2005 Term 

HLS 

Tape at HLS 

10/2«)5 

Remarks-Alliance of Independent Feminists, 

Harvard Federalist Society, and Journal of Law & 
Public Policv Event 

HLS 


9/29/05 

Q 8 A with Dean-American Constitution Student 
Society 

HLS 


9/28/OS 

Moderate Panel-Anglo-American Legal Exchange 
Panel (with Justices Breyer and Scalia and British 
counterparts) 

HLS 

Press Provided 
Tape at HLS 

9/28/05 

Remarks->Anqk>'American Legal Exchange Dinner 

HLS 


9/22/05 

Speech-State of the School Address 

HLS 

Text Provided 

9/19/05 

Remarte-Federalist Society and American 
Constitution Society Moot Court 

HLS 


9/17/05 

Q 8 A with the Dean-Alumni Leadership Conference 
a Celebration of Black Alumni 

HLS 


9/17D5 

Remarks- HLS Celebration of Black Alumni 8 

Alumni Award to Barack Obama 

HLS 

Press Provided 
Tape at HLS 

9/16/05 

Remarks-HLS Alumni Leadership Conference 

Dinner 

HLS 


9/15/05 

Remarks-HLS Charles Hamilton Houston Institute 
Evtett 

HLS 

Tape at HLS 

9/10ffl5 

Remarks-HLS Black Law Students Association 
Luncheon 

HLS 


9/9/05 

Weteome- HLS Public Service Student Orientation 

HLS 
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9/2/05 

Speech-Dean's Speech to New 1L and LLM 

Students 

HLS 


9/1- 

14/05 

Remarks-First Year Student Welcome Dinners 

HLS 


7/29/05 

Moderate Panel-Amerioan Constitution Society- 
Commander4n-Ch!ef Power in the 21st Century 

HLS 

Transcript 

provided 

6/9/05 

Speech ~ HLS Commencement 

HLS 

Text Provided 

6/8/05 

Remarks ^ HLS Alumni Lunch 

HLS 


6/8/05 

Remarks - HLS Graduatinp Student Class Day 

HLS 


6/1/05 

Panelist - New Realities of Fundraising at American 
Bar Association Conference 

Jackson Hole, 

WY 


5/18/05 

Remarks - Federal Judicial Center Program at HLS 
(remarks on legal education today) 

HLS 


4asm 

Remarks - HLS Federalist Society & HLS Journal of 
Law & Public Policy Banauet 

HLS 


4/28/05 

Remarks — Dinner Honorino HLS Kaufman Fellows 

HLS 


4^3/05 

Remarks — 8th Annual Harvard Latino Law and 

Policy Conference Breakfast 

HLS 


4/16/05 

Q8A with the Dean - HLS Reunions 

HLS 

Tarie at HLS 

4/8/05 

Remarks - In Response to Paper Given by Yale Law 
School Professor Akhil Amar at Constitutional Law 
Conference 

HLS 


4/8«)5 

Welcome - HLS Student Conference on Women and 
War 

HLS 


4/6- 

19^5 

Remarks - Third-Year Student Graduation Dinners 

HLS 


3/24/05 

Remarks — Faculty Conference on Governance by 
Design 

HLS 


3122- 

23/05 

Remarks - Ames Moot Court Semi-Final Round 
Arguments 

HLS 


3/19/05 

Welcome — Harvard Civil Rights-Civil Liberties Law 
Review 40th Anniversary Conference 

HLS 


3/16/05 

Remarks and Q&A ^ HLS Stodents Law Teaching 
(^loQuium 

HLS 


3/12/05 

Welcome - Black Law Students Association Banquet 

Harvard 


3/5/05 

Moderate Panel ~ International Law Journal 
Discussion on Professors Dellav Vagts and Henry 
Steiner 

HLS 


2/26/05 

RemaHcs — Federalist Soci^ Symposium Banquet 

Cambridge. MA 


2/16/05 

Remarks ^ Dinner Honoring HLS Skadden Fellows 

Harvard 


2/7/05 

Remarks - Faculty Chair Lecture (Richard Fallon) 

HLS 


1/17/05 

Panelist — Free Speech in Wartime: Theoretical and 
Practical Perspectives 

Rutgers Univ. 

Law School, 
Camden NJ 


1/10/05 

Remarks - California Alumni Capital Campaign 

Kickoff 

Los Angeles, CA 


1/9/05 

Remarks - Capital Campaign Dinner, introduced 
Owgresswoman Jane Harman 

Los Angeles, CA 


1/8/05 

Remarks - West Coast Alumni Capital Campaign 
Kickoff 

San Francisco. 

CA 
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11/18/04 

Rematits - /^es Moot Court Final Round Amument 

HLS 


11/17/04 

Remarks - Chica^ Alumni Capital Campaign 

Kickoff 

Chicago, IL 


11/15/04 

Moderate Panel - Dean's Forum: Perilous Times: 

Free Speech in Wartime - a Conversation with 
Geoffrev Stone 

HLS 


11/8/04 

Moderate Panel - Dean's FotUm; 9/11 Commission 

HLS 


11/3/04 

Remarks — Radcliffe Women's Faculty Lunch 

Harvard 


10/29m4 

Moderate Panel — Comparaflve Rationalities in 
European and U,S. Adminishative Law 

HLS 


10/28®4 

Moderate Panel - Equal Justice Works Conference, 
Session on Moral Lawyering 

Washington DC 


10/27/04 

Remarks - HLS Capital Campaign Kickoff 

Washington DC 


10/23/04 

Q8A with the Dean — HLS Alumni Reunion 

HLS 


10/19/04 

Remarks - American Friends of Hebrew University 
Torch of Learning Award Lunch 

NYC 

Text Provided 

10/16/04 

Remarks ~ Human Rights Program 20th Anniversary 
Reception 

HLS 

Text Provided 

10/154)4 

Remarks — LAMBDA Student Event 

HLS 

Press Provided 

10/14/04 

Welcome - Conference on The Past, Present & 

Future of Jewish Settlements in the West Bank and 
Gaza 

HLS 

Tape at HLS 

10/12/04 

Moderate Panel — Letters to a Young Lawyer 
Discussion for First-Year HLS Students 

HLS 


10/8/04 

Remarks - Archibald Cox Memorial Service 

HLS 

Text Provided 

10/7/04 

Remarks - Dinner Honoring HLS Hevman Fellows 

Washington DC 


10/5/04 

Moderate Panel — Dean’s Forum: U.S. Supreme 
Court's 2004 Term 

HLS 

Tape at HLS 

10/4/04 

Remarks — Presentation of Cox-Richardson- 
Coleman Public Service Award (honoring Senator 
Sheila Kuehl) 

HLS 


10/4/04 

Moderate Panel — Women in Elected Office 

Discussion 

HLS 


10/2/04 

Wekxxne — Just Democracy Organization 

Conference 

HLS 


9/23/04 

Remarks — HLS Program on the Legal FYofesslon 
Lunch 

HLS 


9/23/04 

Speech - HLS State of the School Speech 

HLS 

Press Provided 

9/22/04 

— Law Finn Bono Fair 

HLS 


9/21/04 

Remarte — HLS Public Service Orientation 

HLS 


9/20/04 

Remarks - LLM Student Welcome Dinner 

HLS 


9/6- 

14/04 

Remarks — Brst-Year Student Welcoming Dinners 

HLS 


9/3/04 

S[«ech - Dean's Speech to New 1 L and LLM 

Students 

HLS 


8/5/04 

Remarks - Wnner Celebrating New Faculty Chair 
(Hieken Professorship of Patent Law) 

HLS 


6/16- 

19/04 

Welcome. Remarks - HLS International /Uumni 
Meeting 

London, England 

Press Provided 
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&11/04 

Remarks — NaBonal Pre-Law Advisors Lunch 

HLS 


6/10/04 

Speech - HLS Commencement 

HLS 

Text Provided 

mi04 

Remarks - HLS Alumni Lunch 

HLS 


6/9/04 

Remarks - HLS Graduatino Students Class Dav 

HLS 


6/3/04 

Remarks - Dinner Celebrating New Faculty Chair 
{Robert C. Clark Professorship) 

HLS 


5/15/04 

Speech - North AmeriWn Meetina of Lex Mundi 

Boston, MA 

Text Provided 

5/6/04 

Remarks — Boston Alumni Regional Campaign 

Kickoff 

HLS 


5/4/04 

Remarks — Introduction to Lecture by Jeremy 

Waldron (Safety, Security & Public Goods With 
Structure") 

HLS 


4/29/04 

Remarks - Massachusetts Superior Court Judges 
Lunch 

Dedham, MA 


4/29/04 

Remarks — Dinner Honoring HLS Kaufman Fellows 

HLS 


4/24/04 

Q8A with the Dean — HLS Alumni Reunions 

HLS 


4/23/04 

Remarks — Alumni Lunch 

HLS 

Tape at HLS 

4/22/04 

Remarks - HLS Dinner For Scholarship Recipients 

HLS 


4/21/04 

Moderate Panel - Dean's Forum on Faculty Book 
(David Kennedy: The Dark Side of Virtue) 

HLS 

Tape at HLS 

4/13- 

17/04 

Various Remarks — Brown v. Board of Education at 

50 Conference 

HLS 

Press Provided 
Tape at HLS 

4/7- 

26m 

Remarks - Third-Year Student Graduation Dinners 

HLS' 


3/17- 

18/04 

Remarks — Ames Moot Court Semi-Final /Vauments 

HLS 


3/16/04 

Remarks - Cox-Richardson-Coleman Public Service 
Award (honoring Senator Paul Sarbanes and 

Inspector General Glenn Fine) 

HLS 

Press Provided 

3/11/04 

Moderate Panel - Dean's Forum on Faculty Book 
(Charles Fried: Saying What the Law Is: The 
Constitution in the Supreme Court) 

HLS 

Tape at HLS 

377/04 

Remarks - HLS Black Law Students Association 
Brunch 

HLS 


3/1/04 

Remarks — Talk to Federal Judicial Corrference on 
Legal Education 

HLS 


2/27/04 

Remarks — HLS /Vlumni of Florida Dinner 

Miami, FL 


2/17/04 

Moderate Panel - Dean's Forum on Gender and the 
Classroom 

HLS 

Tape at HLS 

2/11/04 

Remarks - Harvard Ttlumni of Illinois Lunch 

Chicago, IL 


2/10/04 

Remarks — HLS Alumni of Houston Breakfast 

Houston. TX 


2®04 

Remarks - HLS Alumni of Dallas Lunch 

Dallas, TX 


2/5/04 

Moderate Panel ~ Dean's Forum on Goodridge v. 

Dept, of Public Health 

HLS 

Tape at HLS 

1/30/04 

Remarks — HLS Alumni of New York Lunch 

New York City, 

NY 


1/23/04 

Remarks - Dinner Honoring HLS Skadden Fellows 

HLS 


1/22/04 

Speech - NYU New Building Dedication (speech on 
C^n Roscoe Pound's 1952 Speech "Legal 

Education in a Unified World") 

New York City, 

NY 

Text Provided 
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1/5/04 

Remarks — HLS Atianta/Reaional Alumni Lunch 

Atlanta. GA 


12/8/03 

Remarks — Harvard Alumni of illlnois Lunch 

Chlcaqo, IL 


11/15/03 

Remarks - In Response to Paper Given by 

Professor Bruce Ackerman at Constitutional Law 
Conference 

HLS 


11/13«)3 

Remarks - HLS JD/MBA Reunion Dinner 

New York City, 

NY 


11/12«)3 

Remarks - Zeroes Moot Court Final Round Argument 

HLS 


11/7/03 

Remarks - Environmental Law Conference 

HLS 


11/6/03 

Q&A with the Dean - HLS Alumni of New Jersey 

New Jersey 


10/30/03 

Remarks — HLS Alumni of Southern California Lunch 

Los Angeles. CA 


10/28/03 

Remarks - HLS Alumni of Massachusetts Lunch 

Boston. MA 


10/25/03 

Q&Avwth the Dean — HLS Alumni Reunions 

HLS 


10/24/03 

Remarks - H^e & Dorr Legal Services Center 1Dth 
Anniversary 

HLS 


10/23«)3 

Remarks — HLS Law Teachers' Colloguium for 
students 

HLS 


10/20m3 

Moderate Panel - Dean's Forum: Beyond Bush & 
Estrada? Ideological Judges & the Confirmation 
Process 

HLS 

Tape at HLS 

10/16®3 

Remarks - HLS Alumni Dinner 

New York City, 

NY 


lo/isms 

Remarks - Faculty Chair Lecture (Terry Fisher) 

HLS 

Tape at HLS 

10/14/03 

Remarks — Gary Bellow Public Service Award 
Reception 

HLS 


10/10/03 

Wek»me - LAMBDA Student Conference 

HLS 

Press Provided 

10/9/03 

Moderate Panel — Dean's Forum on U.S. Supreme 
Court's 2003 Term 

HLS 

Tape at HLS 

10/8/03 

Remarks — Unveiling of Archibald Cox Portrait 

HLS 

Press Provided 
Tape at HLS 

10/2/03 

Moderate Panel - Letters to a Young Lawyer 
Discussion for First-Year HLS Students 

HLS 

Tape at HLS 

9/22/03 

Remarks - Faculty Book Party (Elizabeth Warren: 

The Two-Income Trap) 

Washington, DC 


9/20/03 

Remarks — HLS Gay and Lesbian Alumni Reunion 

Cambridqe. MA 

Press Provided 

9/19/03 

Remarks - HLS Alumni Leadership Conference 

Lunch 

HLS 


9/17/03 

Speech - HLS Sate of the School Speech 

HLS 

Text Provided 

9/5/03 

Remarks - IntrodiKe Warren Christopher 

HLS 

Press Provided 

9/2- 

11/03 

Remarks - First-Year Student Welcome Dinners 

HLS 


8/31/03 

Remarks — CdorUnes Conference - Wenary 

Session: The Future of Race in the Law 

HLS 


8/29/03 

Speech - Dean's Speech to New 1 L & LLM Students 

HLS 


8/2/03 

Moderate Panel - American Constitution Society 
conference (Originalism, Orignal IntenL Original 
Meaning Panel) 

Washington, DC 

Transcript 

Provided 

7/24/03 

Remarks - HLS Alumni Reception 

Washington, DC 



11:53 Apr 20, 2010 Jkt 055828 PO 00000 Frm 00075 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\55828.TXT SJUD1 PsN:CMORC 




70 


VerDate Nov 24 2008 


Elena Kagan 23 


6/21/03 

Remarks on iudlcial review to Princeton /yumni 

Williamsburg, VA 

Notes Provided 

2/24/03 

Remarks on judicial review in administrative and 
constitutional law at academic conference 

University of 
Minnesota Law 
School 

Notes Provided 

2/13/03 

Remarks on Presidential Administration article 

Florida State Law 
School 


1/5/03 

Remarks on Presidential Administration article at 
academic conference (American Association of Law 
Schott) 

Washington, DC 


10/18/02 

Remarks on Congressional Interpretation of 
ConsBtutton at academic conference 

Wlltiamsburg. VA 


3/12/02 

Moderate Panel - Journal of Legislation panel on 
affirmative action In hiqher education 

HLS 


11/1/01 

Remarks on executive review of regulation at 
/ynerican Bar Association conference 

Washington, DC 

Notes Provided 

10/12/01 

Remarks on paper by Professor Chris Schroeder on 
deliberative democracy at academic conference 

Duke Law 

School, Durham, 
NC 


9/13/01 

Remarks - Yale Law School Legal Theory Workshc^ 
on Presidential Administration article 

New Haven, CT 


4/21/01 

Toastmaster and Introduce Merrick Garland at 

Harvard taw Review Banquet 

Boston. MA 

Text Provided 

11/17A)0 

Remarks — HLS Faculty Workshop on Presidential 
Administration article 

HLS 

Notes Provided 

10/3/00 

Debate with Charies Fried on presidential election at 
Harvard Kennedy School 

Cambridge. MA 


4/5/97 

Remarks on presidential appointment power at 
academic conference 

Case Western 

Law School. OH 


5/16/96 

Remarks on work of White House Counsel's Office to 
University of Chicago Alumni 

Washington, DC 


5/9/96 

Remarks on Work of White House Counsel’s Office 
to Treasury Department lawyers 

Washington, DC 


2/16/M 

Remarks on Speech Codes at academic conference 

University of 
California at 

Davis 

Notes Provided 

9/21/95 

Remarks on f^ationship Between First /Amendment 
Doctrine and Technological Change at Libel Lawyers’ 
Conference 

McLean, VA 

Notes Provided 

8/2/95 

Remarks on work of White House Counsel’s Office to 
Sidlev and Austin summer associates 

Washington. DC 


4/28/95 

Remarks on constitutionality of speaker-based 
restrictions at American Bar /tesociation panel on 
(xjmmunicaBons law 

Washington, DC 

Notes Provided 

12/3/94 

Remarks on gender and legal education at academic 
conference 

University of 
Chicago Law 
School 



11:53 Apr 20, 2010 Jkt 055828 PO 00000 Frm 00076 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\55828.TXT SJUD1 PsN:CMORC 




71 


VerDate Nov 24 2008 


Elena Kagan 24 


11/S/94 

Remarks on Shaw v. Reno at academic conference 

University of 
Chicago Law 
School 


2110/94 

Remarks on First Amendment doctrine at faculty 
workshop 

University of 
Chicago Law 
School 

Notes Provided 

11/15^3 

Remarks on the Judicial confirmation process to law 
school alumni 

Chicago. IL 


10/23/93 

Remarks on critical race theory to high school 
teachers 

Chicago. IL 

Notes Provided 

10/16/93 

Remarks on censorship in schools at Chicago 
Humanities Festival 

Chicago. IL 

Notes Provided 

5/15/93 

Remarks on hate speech at academic conference 

University of 
Chicago Law 
School 


4/23/93 

Remarks on First Amendment article at faculty 
workshop 

St. Louis 

University Law 
School 


3/6/93 

Remarks On hate speech at academic conference 

University of 
Chicago Law 
School 


2/11/93 

Remarks on Thurqood Marshall to law school alumni 

Chicago. IL 


10/10/92 

Moderate panel on press freedom at academic 
conference 

University of 
Chicago Law 
School 


Fall 

1992 

Remarks on legal education to law school alumni 

University of 
Chicago Law 
School 

Notes Provided 


e. Please list all interviews you have given to newspapers, magawnes or other 
publications, or radio or television stations, providing the dates of these 
interviews and four (4) copies of the clips or transcripts of these interviews where 
they are available to you. 

I have tried to recall and search for interviews to the best of my ability. 1 have 
relied on a search of Nexis to accomplish this task for publications other than 
those associated with Harvard University. 1 have separately searched the archive 
of all Harvard publications. I list below (and provide) all articles I have found in 
which I am quoted, first from my search of Nexis and next fiom my search of 
Harvard publications: 


These articles arc from general publications: 


DATE 

PUBLICATION 

HEADLINE 

12/7/2008 

New York Times 

Harvard Lightning Rod Finds Path to Renewal With 
Obama 
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8/18/2008 

States Nesvs Service 

Ex-T teasury, Congressional Tax Expert Berman to 
Head (iraduate Tax Program at BU Law School 

3/19/2008 

Boston Globe 

Harvard Law plan good news for public sector/T uition 
waiver makes choice more attractive 

3/18/2008 

New York Times 

Harvard Law, Hoping Students Wi Consider Public 
Service, Offers Tuition Break 

Autumn 

2007 

The Journal of Blacks in Higher 
Education 

The Decline in Black Enrollments at the Nation’s 
Highest-Ranked Law Schools 

10/31/2007 

New York Times 

Training Law Students for Real-Life Careers 

1/17/2007 

New York Times 

At Berkeley Law, a Challenge to Overcome All 

Barriers 

10/7/2006 

New York Times 

Harvard Law Decides to Steep Students in 21st- 
Cenfurv Issues 

9/18/2005 

Boston Globe 

Obama urges alumni to help fight poverty/Gives 
speech at Harvard meeting of black grads 

9/10/2)05 

Boston Globe 

Elite Colleges’ Welcome Brings Unexpected Boon 

8/4/2005 

Associated Press 

Roberts Puts Harvard Law on Hot Streak 

May 2004 

The Metropolitan Corporate 
Counsel 

New England and Boston - Law Schools; Harvard Law 
School; Progress on Many Fronts 

6/15/2003 

Boston Globe 

Harvard Law School Launches Ambitious Fund- 
Raising Campaign 

1/22/1999 

Seattle Post-Intelligencer 

State Joins Fight to Keep Tobacco Money From Feds 

11/21/1998 

The National Journal 

Clinton and Tobacco; What Now? 

11/12/1998 

Newsdav (New York) 

A Weaker Settlement? New Tobacco Deal Not as 

Strong on Teen Smoking, Critics Say 

10/1/1998 

Associated Press 

With Fear. Fasrrination, Lockhart Takes Press 

Secretary Role 

8/15/1998 

Los Angeles Times 

Court Rules FDA Cannot Regulate Tobacco as Drug; 
Law: Appeals Panel's Decision Deals Key Blow to 
Clinton Administration's Fight to Curb Youth Smoking. 
Judges Say Congress Never Gave the Agency 
Jurisdiction. 

8/15/1998 

Newsdav (New York) 

Big Tobacco's Victory / Appeals Court Bars FDA 
Regulation 

6/23/1998 

Philadelphia Inquirer 

Clinton to Survey Teen Smoking Habits / The 

President, Still Hoping for a Tobacco-Control Bill, Said 
the Data Would Reveal Which Ads Entice Children. 

5/9/1998 

Star Tribune (Minneapolis, MN) 

Cost of National Deal Probably Just Went Up 

4/3/1998 

St Petersburg Times (Florida) 

As Clinton Returns. Foes Who Smelled Victory Taste 
Defeat 


11:53 Apr 20, 2010 Jkt 055828 PO 00000 Frm 00078 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\55828.TXT SJUD1 PsN:CMORC 




73 


Elena Kagan 26 


4/1/1998 

New York Times 

Heated Hearing Over the Fate of an Agerlcy 

3/31/1998 

San Antonio Express-News 
(Texas) 

Tobacco Bill Would Limit Annual Liability at $6.5 

Billion 

3/22/1998 

Newsdav (New York) 

Tobacco Deal’s Outlook, Working Out Details of 

the Tobacco Deal 

1/30/1998 

Los Anqeles Times 

Cigarette Execs Get Cool Reception at House 

Hearing; Tobacco: They Express RegreL Push for 
Ratification of Landmark S^lemenL But Deal's 
Prosoects Have Grown Cloudy. 

1/29/1998 

Los Anqeles Times 

NaBonal Perspective; Legislation; Proposed Tobacco 
Settlement Isn’t Setting Congress on Fire; Some 
Lawmakers are Beginning to Gravitate Toward a 
Scaled-Back Alternative to the Sweeping Deal. 

1/27/1998 

Newsdav (New York) 

Disclosure of Targeting Teens Could Smother 

Smoking Deal 

11/10/1997 

Assodated FYess 

Clinton Opens Hate Crime Conference 

8710/1997 

Knight FOdder Washington 
Bureau 

Clinton Wants Business to View Welfare Recipients as 
Untapped Resources 

7/28/1997 

Austin American-Statesman 
(Texas) 

Clinton Tells States to Put Welfare to Work for Poor 

7/28/1997 

Charlotte Observer (North 
Carolina) 

Funds for the Poor Should Go to Poor, Clinton Says 

6/5/1997 

New York Times 

G.O.P. Backing Off a Deal to Restore Aid to 

Immigrants 

8/12/1994 

Associated Press 

Mikva's Political Skills to be Tested as Clinton's New 
Counsel 

1/16/1994 

Chicago Tribune 

In His Court; Mikva Brings a Politician's Perspective to 
the Federal Bench 


These articles are from Harvard publications: 


DATE 

PUBLICATION 

HEADLINE 

12/18/08 

Harvard Gazette 

Lawrence Lessig Receives Two Harvard Appointments 

10/27/08 

Harvard Crimson 

HLS U)oks to Public Sectw 

10/1/08 

Harvard Law 

Bulletin 

Northwest Passage 

10/1/08 

Harvard Law 

Bulletin 

A Fundamental Advantage 

5/29/08 

Harvard Gazette 

Harvard Law Schoc4 Campaign Surpasses Goal 

5/22/08 

Harvard Gazette 

Affordable Harvard; A Year of Financial Aid Initiatives 

5/15/08 

Harvard Gazette 

Harvard Elevates Study of Technology and Society 

5/7/08 

Harvard Crimson 

Law School /Vdopts Open Access for Scholarship 

4/24/08 

Harvard Crimson 

HLS Dean Joins Indian Fund Board 

4/1/08 

Harvard Law 

Bulletin 

Intermission 
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4/1/08 

Hanrard Law 

Today 

New Public Service initiative Launched 

4/1/08 

Harvard Law 

Today 

Celebration of Public Interest Draws More Than 700 

4/1/08 

Harvard Law 

Today 

Three Standouts Headed for HLS 

mm 

Harvard Law 

Today 

Justice Kennedy SWinqs by for a Visit 

4/1/08 

Harvard Law 

Today 

Elhauoe Book Forum Brinqs Brever to HLS 

3/19/08 

Harvard Crimson 

HLS to Cut Tuition for Public Service 

2/21/08 

Harvard Gazette 

Sunstein Joins HLS. Where Eminent Scholar Will Direct New Proqram 

1/31/08 

Harvard Law 

Record 

Admin Announces New. Friendlier 3L Paper Requirement 

1/1/08 

Harvard Law 

Bulletin 

A Curriculum of New Realities 

1/1/08 

Harvard Law 

Bulletin 

At Home in the World 

1/1/08 

Harvard Law 

Bulletin 

The Ultimate Cafeteria 

1/1/08 

Harvard Law 

Bulletin 

He was Kinqsfiefd, txjt also so much more' 

11/29/07 

Harvard Law 

Record 

Dean Starts Proqram to Boost PracKlioners Into Academia 

10/1/07 

Harvard Law 

Today 

HLS Makes 1 1 New Faculty Appointments 

5/18/07 

Harvard Crimson 

HLS to Reduce Library Purchases 

5/1/07 

Harvard Law 

Today 

Wassersteins Give $25 Million for Academic Center 

5/1/07 

Harvard Law 

Today 

Kathryn Spier to Join HLS Faculty 

4/26«)7 

Harvard Law 

Record 

Leqal Services Center Budget Cut by $200K 

4/1/07 

Harvard Law 

Bulletin 

Diversiried Portfolio 

3/23/07 

Harvard Crimson 

/Mum Gives $25M to Build Law Center 

2/23/07 

Harvard Crimson 

Law. Politics, and Debate Merqe in HLS Journal 

2/15/07 

Harvard Law 

Record 

HLS Students Apply Their Skills in New Orleans 

2/14/07 

Harvard Crimson 

With Kaqan at Helm. Law School Celebrates 

2/12/07 

Harvard Crimson 

Across Campus. Profs Praise Faust 

2/1/07 

Harvard Law 

Today 

Noah Feldman Joins the Harvard Law FacuKv 

1/17/07 

Harvard Crimson 

Kagan Joins Critics of Boycott Proposal 

1/1/07 

Haii^rd Maoazine 

A New Script for One L 

12/1/06 

Harvard Law 

Today 

Rethinkinq Langdell 

10/12/06 

Harvard Law 

Recwd 

Faculty Unanimously Overhauls First-Year Curriculum 

10/10/06 

Harvard Crimson 

Another Feather in Kagan's Cap 

10/1/06 

Harvard Law 

Bulletin 

Traffic on the Off-Ramp 
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9/1/06 

Harvard Law 

TcKiav 

Strict Cons^ction 

9/1/06 

Harvard Law 

Today 

Fallon Joins Amerfcan Academy of Arts and Sciences 

9/1/06 

Harvard Law 

Today 

Seven New Profs Join HLS Faculty Ranks 

6/5/06 

Harvard Crirnson 

Law Review Debates Affirmative Action Policy 

6/1/06 

Harvard Law 

Bulletin 

Asia 2006 

5/24/06 

Harvard Crimson 

Behind the Scenes. Bok Readies for His Rote as Interim President 

4/1/06 

Harvard Law 

Bulletin 

David Westfall, 1927-2005 

4/1/06 

Harvard Law 

Bulletin 

Arthur T. von Mehren, 1922-2006 

4/1«)6 

Harvard Law 

Today 

Sprinq Ahead 

4/1/06 

Harvard Law 

Today 

Acceptinq Their Chairs 

4/1/06 

Harvard Law 

Today 

Show Me the Money! 

3/9/06 

Harvard Law 

Rea>rd 

Harvard Law Reacts Strongly to Summers Departure 

mm 

Harvard Crimson 

HLS Dean Scott Nichols To Resign After 20 Years 

2/22/06 

Harvard Crimson 

Outside FAS. Support Was Strong for Summers 

2/21/06 

Harvard Crimson 

Report; Summers Set To Resign 

1/1/06 

Harvard Law 

Today 

New Center to Explore Intersections of Health, Technology, and Law 

1/1/06 

Harvard Law 

Today 

HLS Students and Alumni Win Record Number of Public Service 
Fellowships 

12/9/05 

Harvard Crimson 

Law Students Snao Fellowships 

nnms 

Harvard Law 

Today 

A Summer Workout 

maos 

Harvard Crimson 

Law School Adds Five Professors 

9/15/05 

Harvard Gazette 

HLS Adds Five New Professors to its Ranks 

9/1/05 

H^ard Law 

Today 

Five New Professors Join HLS Faculty 

9/1rt)5 

Harvard Law 

Today 

Packfno the Court 

WSlOB 

Harvard Ga:^tte 

McCrossan Appointed Dean for Administration at HLS 

4/29/05 

Harvard Crimson 

Academy Honors 13 Harvard Faculty 

4/1/05 

Harvard Law 

BulleUn 

Can Reporters Refuse to Testify? 

4/1/05 

Harvard Law 

Bulletin 

Sowing the Seeds of Public Service at HLS 

2/17/05 

Harvard Gazette 

FAS. HLS to Renovate Hemenway Gymnasium 

2/10/05 

Havard Law 

Record 

Fallon Appointed to Ralph S. Tyler. Jr. Professorship of Constitutional 
Law 

1/24/05 

Harvard Crimson 

Joint Law and FAS Degree Program Satisfies Students of Tvk> Minds 

1/1/05 

Harvard Law 

Today 

Subramanian Joins Tenured Faculty 
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1/1/05 

Harvard Law 

Today 

Cox Family Establishes Fund to Assist Students Pursuing Careers in 
Public Service 

12/8/04 

Harvard Crimson 

Law School Looks for New Blood 

12/1/04 

Harvard Crimson 

HLS Bans Military 

12/1/04 

Harvard Law 

Today 

Editors of Indian Law Handbook Convene 

12/1/04 

Harvard Law 

Today 

Election Round-Uo 

12/1/04 

Harvard Law 

Today 

Bio Plans Hiohlioht Dean Elena Kagan’s 2L Year 

11/10/04 

Harvard Crimson 

Ice Skating Rink to Open in the Square 

11/2/04 

Harvard Crimson 

Kerry May Tao Kagan for Court 

9/30/04 

Harvard Crimson 

Military Recruits at HLS 

9/22/04 

Harvard Crimson 

Harkness. Law School's Loker. Gets Facelift 

9/21/04 

Harvard Crimson 

Professors Trade Pads 

9/16/04 

Harvard Gazette 

Bio Plans Highlight Dean Elena Kagan's 2L Year 

9/15/04 

Harvard Crimson 

Law School Announces New Hires 

9/13/04 

Hanrard Crimson 

Ooletree Faces Discipline for Copying Text 

9/1/04 

Harvard Law 

Today 

Students and Faculty Connect in First-Year Reading Groups 

9/1ffl4 

Harvard Law 

Today 

From an Old Building, New Spaces 

9/1/04 

Harvard Law 

Today 

Three Professors Added to Tenured Faculty Ranks 

8/1 3W 

Harvard Crimson 

HLS Undergoes Renovations 

7/30/04 

Harvard Crimson 

Obama Stars at Convention 

4/1/04 

Harvard Law 

Bulletin 

Why Harvard Law School Needs Your Money 

4/1/04 

Harvard Law 

Bulletin 

A New Ballqame 

3/11/04 

Harvard Law 

Record 

HLS Goes for the Gold 

3/1/04 

Harvard Maqazine 

An Icy /kmenity 

2/19/04 

Harvard Law 

Record 

Dean Richardson Steps Down 

2/5/04 

Havard Law 

Record 

Great Skate! 

2/5AM 

Harvard Law 

Record 

Civil Rights Project Loses Ediey, Marches On 

2/5/04 

Harvard Law 

Reewd 

Harvard Increases Joint Degree Programs 

1/22/04 

Harvard Gazette 

Lawyers on Ice 

1/16/04 

Hsrvatd Crimson 

Law Students Lace Up Their Skates 

1/14/04 

Harvard Crimson 

Faculty File Brief Against Pentagon 

1/1/04 

Harvard Law 

Today 

School Wins Record Number of Skadden Fellowships 

11/1Q«)3 

H«wrd Crimson 

Law Review Draws Fire for Gender Gap 

11/6/03 

Harvard Law 

Record 

Internal Law Review Report Leaked 

9/11/03 

Harvard Law 

Record 

Renovations Greet Returning Students 

9/1/03 

Harvard Law 

Ooletree Chosen to Head Brown v. Board Commission 
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Today 


7/17/03 

Harvard Gazette 

HLS Launches Campaian to Raise $400 Million 

7/1/03 

Harvard Maqazine 

AttheHLSH^m 

8/27/03 

Harvard Crimson 

Law School Launches $400M Campaion 

6/5/03 

Harvard Crimson 

People in the News: Elena Kaqan 

5/1/03 

Harvard Law 

Today 

Elena Kaqan Named the Next Dean of Harvard Law School 

4/10/03 

Harvard Law 

Record 

Kaqan Promises More Faculty, Reevaluation of ’Essential Structure" 

4/3/03 

Haivard Gazette 

Elena Kaqan Named the Next Dean of Harvard Law School 

11/2W01 

Harvard Law 

Record 

HLS Zeros in on Allston 

10/4/01 

Harvard Law 

Record 

Coates, Kaqan Reap Benefits of Experience 


While Deputy Assistant to the President for Eiomestic Policy, on March 2, 1999, 1 
participated in an on-line interview on a variety of subjects conducted by MS- 
NBC. 1 am providing a transcript of this interview. 

While a professor at the University of Chicago, I appeared at least twice on the 
Mara Tapp show on WBEZ. On February 4, 1 993, 1 discussed Thurgood 
Marshall, and on December 1 5, 1994, 1 participated in a roundtable on the Bill of 
Rights. 1 also may have participated in a discussion of the Supreme Court on 
WON in Chicago on October 25, 1994. (My calendar contains such an entry, but 
I do not recall it.) I have been unable to locate transcripts or tapes of these 
appearances. 

14. Public Office. Political Activities and Affiliations : 

a. List chronologically any public offices you have held, including the terms of 
service and whether such positions were elected or appointed. If appointed, 
please include the name of the individual who appointed you. Also, state 
chronologically any unsuccessful candidacies you have had for elective office or 
unsucc^fiil nominations for appointed office. 

U.S. Court of Appeals for the D.C. Circuit, nominated in 1999 by President 
William Clinton; nomination never acted upon. 

Deputy Assistant to the President for Domestic Policy, 1997-99, appointed by 
President William Clinton 

Associate Counsel to the President, 1995-96, appointed by President William 
Clinton 

Special Counsel, U.S. Senate Judiciary Committee, summer 1 993, appointed by 
Senator Joseph Biden 
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I have never been a candidate for elective public office. 

b. List all memberships and offices held in and services rendered, whether 

compensated or not, to any political party or election committee. If you have ever 
held a position or played a role in a political campaign, please identify the 
particulars of the campaigi, including the candidate, dates of the tampaigj, your 
title and responsibilities. 

Between July and November 1 988, 1 worked as a researcher for the Dukakis for 
President campaign. I was a junior staffer and do not believe I had an official 
title. 1 mostly worked on “defense research” - i.e., preparing responses to attacks 
on Governor Dukakis’s record. 

In the fall of 1996, 1 played a small role in debate preparation for Prcsidait 
Clinton during his re-election campaign. 1 did this work (mostly preparing mock 
questions and answers) in accordance with the law addressing political activity of 
Whi te House employees. 

15. Legal Career: Please answer each part separately. 

a. Describe chronologically your law practice and legal experience after graduation 
fiom law school including: 

i. whether you served as clerk to a judge, and if so, the name of the judge, 
the court and the dates of theperiod you were a clerk; 

Hon. Thtngood Marshall, UB. Supreme Court, 1987-88 

Hon. Abner Mikva, U.S. Court of Appeals for the D.C. Circuit, 1986-87 

ii. whether you practiced alone, and if so, the addresses and dates; 

I have never practiced alone. 

iii. the dat^ names and addresses of law firms or offices, companies or 
governmental agencies with which you have been affiliated, and the nature 
of your affiliation with each. 

Professor and Dean, Harvard Law School, Cambridge, MA 02138, 1999- 
present (2003-present as dean, 2001-prescnt as professor, 1999-2001 as 
visiting profosor) 

Deputy Assistant to the President for Domestic Policy, Executive Office 
of the President, Washington, D.C. 20502, 1997-99 
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Associate Counsel to the President, Executive Office of the President, 
Washington, D.C. 20502, 1995-96 


Professor, University of Chicago Law School, HUE. 60"' St, Chicago, 
IL 60637, 1991-97 (1991-94 as assistant professor) 

Special Counsel, Senate Judiciary Committee, Summer 1993 

Associate, Williams & Connolly, 725 12* St, Washington, DC 20005, 
1989-91 

b. D^cribe; 

i. the general character of your law practice and indicate by date when its 
character has changed over the years. 

My legal career (following two years of clerking) has had a number of 
distinct stages. From 1989 to 1991,1 served as an associate at Williams & 
Connolly, a Washington, D.C. law firm. I handled a mix of commercial 
litigation. First Amendment litigation, and criminal matters at the firm. 
From 1991 to 1995, 1 was a professor at the University of Chicago; my 
principal scholarship during that time was in the field of constitutional 
law. I took one summer off during that period to serve as special counsel 
to the Senate Judiciary Committee, working on the nomination of Ruth 
Bader Ginsburg to the U.S. Supreme Court. From 1995 to 1999, 1 worked 
at the White House, first in the Counsel’s Office and then in the Domestic 
Policy Council (DPC). In the Counsel’s Office, I primarily acted as a 
lawyer for the White House policy councils and legislative office. In the 
DPC, I played a role in the formulation, advocacy, and implementation of 
law and policy in areas ranging from education to crime to public health. 
Between 1 999 and 2003, 1 again served as a professor, but at Harvard Law 
School; my scholarship and teaching during these years focused on 
constitutional and administrative law. Starting in 2003, 1 have served as 
the dean of Harvard Law School. In this capacity, I oversee every aspect 
of the institution, academic and non-academic alike. 

ii, your typical clients and the areas, if any, in which you have specialized. 

1 have had private clients only during the time I was an associate at 
Williams & Connolly. Those clients included business entities in civil 
litigation, press organizations defending themselves in libel and related 
actions, and whi te-collar criminal defendants. 

c. Describe the percentage of your practice that has been in litigation and whether 
you appejned in court frequently, occasionally, or not at all. If the frequency of 
your appearances in court varied, describe such variance, providing dates. 
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The only part of my practice that involved litigation was my work as an associate 
at Williams & Connolly between 1989 and 1991. 1 appeared in court occasionally 
during that time. 

i. Indicate the percentage of your practice in: 

1. federal courts; 

2. state courts of record; 

3. other courts. 

The litigation practice noted above occurred primarily in federal court. 

ii Indicate the percentage of your practice in: 

1. civil proceedings; 

2. criminal proceedings. 

The litigation practice noted above was approximately two-thirds civil and 
one-third criminal. 

d. State die number of cases in courts of record you tried to verdict or judgment 
(rather than settled), indicating whether you were sole counsel, chief counsel, or 
associate counsel. 

I have never trial a case to verdict or judgment. 

u What percentage of these trials were: 

1. jury, 

2. non-jury. 

Not applicable; see above. 

e. Describe your practice, if any, before the Supreme Court of the United States. 
Please supply four (4) copies of any briefs, amicus or otherwise, if 
applicable, any oral argument transcripts before the Supreme Court in oinncction 
with your practice, 

I have not practiced before the Supreme Court as counsel. 

With many of my faculty oilleagues, I joined an amicus brief in the Supreme 
Court (as well as in the Third Circuit) in support of FAIR in its suit against 
Secretary Rumsfeld challenging the Solomon Amendment, which governs 
universities’ treatment of military recruiters. I did not participate in the drafting 
of this brief. Whereas the main argument in the case was constitutional, the 
amicus brief presented a statutory argument - that the Amendment did not require 
universities to make special exeraptiohs for the military to neutral and generally 
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applicable recruiting rules. The Supreme Court unanimously rejected all claims, 
constitutional and statutory alike. 

16. Litigation : Describe the ten (10) most significant litigated matters which you personally 
handled. Give the citations, if the cases were reported, and the docket number and date 
if unreported. Give a capsule summary of the substance of each case. Identity the party 
or parties whom you represented; describe in detail the nature of your participation in the 
litigation and the final disposition of the ca.se. Also state as to each case: 

a. the date of representation; 

b. the name of the court and the name of the judge or judges before whom the case 
was litigated; and 

c. the individual name, addr^ses, and telephone numbers of co-counsel and of 
principal counsel for each of the other parties. 

As noted above, most of my legal career has not involved litigation. The following ten 
cases are repre.sentative of my litigation experience as an associate at Williams & 
Connolly between 1 989 and 1991. Please note that these matters occurred almost two 
decades ago. I have tried to update addresses and telephone numbers to the extent 
possible. 

(a) Federal Realty Investment Trust v. Pacific Insurance Co.. No. R-88-3658. We 
represented a real estate investment trust in an action against an insurer for the costs of 
defense associated with a prior litigation. I began work on foe case in foemiddle of foe 
litigation; I did some late discovery and drafted most of foe pre-trial motions. On the eve 
of trial, Judge Norman Ramsey of foe U.S. District Court for foe District of Maryland 
ruled in fovor of our position on foe appropriate standard for allocating defense costs 
between covered and uncovered parties and claims (760 F. Supp, 533 (1991)). This 
ruling immediately produced a settlement favorable to our client. 

Co-Counsel; Paul Martin Wolff 

Williams & Connolly 
725 12'^ Street, N.W. 

Washington, DC 20005 
(202) 434-5079 

Richard S- Hofiman 
Then - Williams & Connolly 

Now - Executive Vice President for Mergers, Acquisitions & 
Business Development 
Marriott International, Inc. 

10400 Fetnwood Road 
Befoesda,MD 20817 
(301) 380-3000 
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William A. McDaniel, Jr. 

Then - McDaniel & Marsh 

Now - Law Offices of William AWen McDaniel, Jr. 

1 1 8 West Mulberry Street 

Baltimore, MD 21201 

(410) 685-3810 

Opposing Counsel: John R. Gerstein 

Then - Ross, Dixon & Bell 
Now - Troutman Sanders 
401 O'" Street, N.W. 

Suite 100 

Washington, DC 20004-2134 
(202) 662-2009 

Eleni Constantine 
Department of the Treasury 
1500 Pennsylvania Ave., N.W. 

Washington, DC 20220 
(202) 622-1934 


(b) lnreSeatrainLines,lnc.. Nos. 81 B 10311, 81 B 10916, 81 B 11059, 81 B 12345, 81 
B 12525, 81 B 1 1845, 81 B 11004, 81 B 1 1512. We represented Seatrain Lines, Inc., a 
debtor in bankruptcy, in U.S. Bankruptcy Court in the Southern District of New Yoric 
(Judge Burton Lifland presiding) in coimection with an application by Chase Manhattan 
Bank and Milbank, Tweed, Hadley & McCloy for legal fees associated with the 
bankruptcy case. In response to the filing of the fee application, our client 
counterclaimed against Chase for the recovery of the costs of preserving and disposing of 
certain properties subject to Chase’s security inter^t. I handled some of the discoveiy 
and drafted most of the pleadings. When the court denied Chase’s motion to strike our 
counterclaim (and a subsequent motion for reconsideration), the parties settled on terms 
favorable to our client. 

Co-Counsel: Kevin T. Baine 

Williams & Connolly 
725 12*^ Street, N.W. 

Washington, DC 20005 
(202)434-5010 

Victoria Radd Rollins 
Williams & Connolly 
725 12"' Street, N.W. 

Washington, DC 20005 
(202)434-5040 
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Hon. John G. Koelt! 

Judge, U.S. District Court for the 
Southern District of New York 
500 Pearl Street 
New York, NY 10007 
(212) 805-0222 

Lorin L. Reisner 
Debevoise & Plimpton 
919 Third Avenue 
New York, NY 10022 
(212)909-6191 

Opposing Counsel: Stephen J. Blauner 

Then - Milbank, Tweed, Hadley & McCloy 

Now - Latigo Partners 

590 Madison Avenue 

New York, NY 10022 

(212) 754-1610 

Cynthia Cunningham 

Then - Milbank, Tweed, Hadley & McCloy 
Now - Unknown 

(») Toyota of Florence, fnc, v. Lynch. Nos. 4-89-594- 1 5, 4-89-595- 1 5. We represented 
Southeast Toyota EHstributors, Inc. in a suit brought by one of its franchisees alleging 
ihtud, intoitional interference with contract, yiolations of RICO, and a host of other 
claims. I drafted numerous pleadings in the case, including an opposition to the plaintiffs 
motion to remand (granted by Judge Hamilton of Ac U.S. District Court for SouA 
Carolina at 713 F. Supp. 898 (1989)), as well as motions to dismiss and discovery 
motions (ruled on by Judge Edwin Cottingham of Ae Court of Common Pleas for 
Darlington County). I also handled some of Ae discovery. 1 left Ae firm prior to trial. 
Ultimately, a verdict for the plaintiff was dismissed on appeal. 

Co-Counsel: Robert B. Barnett 

Williams & Connolly 
725 W* Street, N.W. 

Washington, DC 20005 
(202)434-5034 

Raymond W. Bergan (deceased) 

Williams & Connolly 
725 12* Street, N.W. 

Washington, DC 20005 
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Daniel F. Katz 
Williams & Connolly 
725 1 2* Street, N.W. 

Washington, DC 20005 
(202)434-5143 

Opposing Counsel: D. Kenneth Baker 
Baker Law Office 
54 Public Square 
Darlington, SC 29532 
(843)393-8191 

(d) Bvrd V. Randi . No. MJG-89-636. We represented defendant Montcalm Publishing 
Corp. in a libel action arising ftora an allegation that the plaintiff was in prison for child 
molestation. The case presented issues relating to the “libel-proof plaintiff” doctrine, the 
definition of a “limited purpose public figure,” and the actual malice standard. I did most 
of the discovery, drafted our summary judgment motion and other pleadings, and argued 
the summary jud^ent motion before the district court. After initially denying the 
motion. Judge Marvin Garbis of the U.S. District Court for the District of Maryland 
dismissed the case a few months later on a motion for reconsideration. 

Co-Counsel: David Kendall 

Williams & Connolly 
725 12* Street, N.W. 

Washington, DC 20005 
(202) 434-5145 

William A. McDaniel, Jr. 

Then — McDaniel & Marsh 

Now - Law Offices of William Aldcn McDaniel, Jr. 

1 18 West Mulberry Street 
Baltimore, MD 21201 
(410)685-3810 

Nancy L. Hairison 
170 Jennifer Road 
Annapolis, MD 21401-3047 
(410) 841-5421 

Opposing Counsel: Donald J. Katz 

Last Known - Suite 225, Greenspring Station 
2360 West Joppa Road 
Lutherville, MD 21093 

feV In Re Application of News World Communications, tnc .. Nos. 89-3160, 89-212. We 
represented the Washington Post and WRC-TV in this effort to compel release to the 
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public of unredacted transcripts of audiotapes to be received in evidence at a criminal 
trial. I argued motions before Judge Charles Richey of die U.S. District Court for the 
District of Columbia to compel release of the transcripts and to prevent redaction. Judge 
Richey granted both motions, with the latter reported at 17 Media L. Rep. 1001 (1989). 
The Court of Appeals for the D. C. Circiut, with Judges Wald, Silberman, and Sentelle 
hearing argument, denied a motion to stay this order { 1 7 Media L. Rep. 1 004 ( 1989)). 

Co-Counsel; David Kendall 

Williams & Connolly 
725 12"“ Street, N.W. 

Washington, DC 20005 
(202)434-5145 

Allen V. Farber 

Then - Green, Stewart, Farber & Anderson 
Now — Drinker Biddle & Reath 
1500 K Street. NW, Suite 1 100 
Washington, DC 20005-1209 
(202) 230-5154 

James A. Barker, Jr. 

Then - Green, Stewart, Farber & Anderson 
Now - Drinker Biddle & Reath 
1 500 K Street, NW, Suite 1 1 00 
Washington. DC 20005-1209 
(202) 230-5166 

Opposing Counsel : Elise Haldane 

1900 L Street, N.W. 

Washington. DC 20036-5001 
(202) 659-8700 

(f) J. Odell Anders v. Newsweek. Inc.. No. 90-715. We represented Newsweek, Inc. on 
appeal from a jury verdict in its favor in a libel action filed in the Southern District of 
Mississippi. 'lie case raised questions about the actual malice standard, as well as 
numerous evidentiary issuK. 1 drafted theappellate brief urging affirmance. The U.S. 
Court of Appeals for the Fifth Circuit held in our favor by unpublished opinion judgment 
reported at 949 F.2d 1159 (1991)). 

Co-Counsel; Kevin T. Baine 

Williams & Connolly 
725 12"* Street, N.W. 

Washington, DC 20005 
(202)434-5010 

Opposing Counsel; John E. Mulheam, Jr, 


11:53 Apr 20, 2010 Jkt 055828 PO 00000 Frm 00091 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\55828.TXT SJUD1 PsN: CMORC 



86 


Elena Kagan 39 


Mulheam & Mulheam 
202 South Wall Street 
P.O.Box 967 
Natchez, MS 39120 
(601)442-4808 

(g) Luke Records. Inc, v. Nick Navarro. No. 90-5508. We filed an amicus brief in the 
U.S. Court of Appeals for the Eleventh Circuit on behalf of the Recording Industry 
Association of America and numerous record companies, challenging the decision of the 
district court that a musical recording was obscene under the standard set Ibrft by the 
Supreme Court in Miller v. California . I drafted the brief in the case, which stressed the 
difficulty of holding music obscene under prevailing constitutional law. Judge Lively, 
joined by Judges Anderson and Roney, reversed the district court’s decision (960 F.2d 
134(1992)). 

Co-Counsel: Kevin T. Baine 

Williams & Connolly 
725 12'" Street, N.W. 

Washington, DC 20005 
(202) 434-5010 

Victoria Radd Rollins 
Williams & Connolly 
725 12*" StreeL N.W. 

Washington, DC 20005 
(202)434-5040 

Bruce Rogow 

Nova Southeastern University Law Center 
3305 College Avenue 
Fort Lauderdale, FL 33314 
(954)262-6100 

Opposing Counsel: John W. Jolly, Jr. 

Then - Skelding, Labasky, Corry, Hauser, Jolly, Metz & Daws 

Now - Jolly & Peterson 

P.O.Box 37400 

Tallahassee, FL 323 1 5 

(850)422-0282 

(h) Bagbev V. National Enquirer. No. CV 89-2177. We represented the National 
aiquirer in this libel action brou^t by a person mistakenly identified in the publication 
as being Jimmy Swaggerf s father. I tefted all pleadings and did all discovery in the 
case, which began in Louisiana state court but which we removed to the U.S. District 
Court for the Western District of Louisiana (Judge F.A. Little, Jr.). We eventually settled 
the case on terms favorable to our client. 
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Co-Counsel: Richard S. Hoflftnan 

Then - Williams & Connolly 

Now - Executive Vice Prraident for Mergers, Acquisitions & 
Business Development 
Marriott International, Inc. 

10400 Femwood Road 
Bcthesda, MD 20817 
(301) 380-3000 

Patrick GafFery 

Then - Cafiery, Oubre, Dugas & Campbell 
Now — 209 West Main Street, Suite 200 
New Iberia, LA 70560-3862 
(337)364-1816 

Opposing Courrsel: Eugene P. Cicardo, Sr. 

P.O. Box 11635 
Alexandria, LA 71309 
(318) 445-2097 

(i) Chuang v. United States . No. 89-1309. We represented Joseph Chuang, a ftwmer 
bank president, on his appeal from a criminal conviction ffar numerous coimts of baitk 
fraud. The principle issues in the case concerned the propriety of two warrantless 
searches of the bank, one by the Office of the Comptroller of the Currency and one by the 
FDIC. I drafted most sections of the brief, which argued among other matters (1) that the 
statute authorizing the OCC’s search failed to provide a constitutionally adequate 
substitute for a warrant, as required by the Supreme Court, and (2) that the FDIC’s search 
was invalid b«:ause it went beyond the bank premises into Chuang’s law firm offices. 
The Second Circuit affirmed the conviction, with Judge Timbers writing and Judges 
Newman and Altimari joining (897 F.2d 646 ( 1 990)). 

Co-Counsel: Robert S. Litt 

Then - Williams & Connolly 
Now - Arnold & Porter 
555 Twelfth Street, N.W. 

Wadrington, DC 20004- 1 206 
(202)942-6380 

Bruce S. Oliver 
TTjen - Williams & Connolly 
Now - Associate General Counsel 
Federal Home Loan Mortgage Corp. 

8200 Jones Branch Drive 
McLean, VA 22102 
(703) 903-2600 
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Opposing Counsel: Herve Gouraige 

Then - LaOiam & Watkins 
Now - Epstein Becker & Green 
Two Gateway Center 
12*^ Floor 

Newark, NJ 07102-5003 
(973) 639-8536 

0) United States v. Jarrett Woods . We represented the former head of the Western 
Savings Association, a failed savings and loan, in both a grand jury investigation and a 
number of civil suits brou^t against him. The Federal Home Loan Bank Board had 
declared the S&L insolvent and placed it in receivership after discovering various suspect 
real estate loans. In addition to trying to keep the civil suits at bay, we tracked the grand 
Jury investigation of Woods closely for more than a year - interviewing each of the many 
people brought before the grand jury - before Woods became unable to afford the 
represwitation. Woods was subsequently indicted and convicted of numerous counts of 
bank fraud. 

Co-Counsel: Paul Martin Wolff 

Williams & Connolly 
725 12"’ Street, N.W. 

Washington, DC 20005 
(202) 434-5079 

Jeffrey Kindler 

Then - Williams & Connolly 

Now - Pfizer Global Pharmaceuticals 

235 East 42"" Street 

New York, NY 10017-5755 

(212)733-4935 

Heidi K. Hubbard 
Williams & Connolly 
725 12"' Street, N.W. 

Washington, DC 20005 
(202) 434-5451 

17. Legal Activities : Describe the most significant legal activities you have pursued, 

including significant litigation which did not progress to trial or legal matters that did not 
involve litigation. Describe fully the nature of your participation in these activities. 
Please list miy client(s) or organization(s) for whom you perfoimed lobbying activities 
and describe the lobbying activities you performed on behalf of such client(s) or 
organizations(s). (Note: As to any facts requested in this question, please omit any 
information protecting attorney-client privilege.) 
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For almost six years, I have headed the largest and most significant law school in the 
nation. This job has a very significant managerial component: Harvard Law School has a 
$180 million operating budget, over 500 employees, and almost 1 million square feet of 
physical space. The job also has a very significant academic componait: as dean, I led 
efforts to expand and enhance the faculty and to reform and modernize the curriculum. 
Finally, the job includes significant outreach to and interaction with key parts of the 
profession, including judges, government officials, private attorneys, and public interest 
lawyers. 

Sipjificant parts of my career have been devoted to scholarship and teaching. Between 
1999 and 2003, 1 principally focused on administrative and associ^ed constitutional law 
questions. My major work during this period concerned the relationship between the 
President and the administrative agencies. Between 1991 and 1995, 1 wrote primarily 
about issues of free expression. My major work at this time proposed a theory of the 
First Amendment ffacused on the nature of governmental motives underlying speech 
restrictions. 

My work in the White House, both in the Counsel’s Office and the Domestic Policy 
Council, centered on the development and implementation of law and policy in areas 
ranging from education to crime to welfare to public health. Among other matters, I led 
the Clinton Administration’s inter-agency effort to analyze all legal and regulatory 
aspects of the Attorney Generals’ tobacco settlement and then participated actively in the 
development and legislative consideration of tobacco legislation. I also worked 
extensively on legislative or executive action involving constitutional issues, including 
the separation of powers, governmental privileges, freedom of expression, and church- 
state relations. 

I have never performed lobbying activities for any client or organization. 

IS- Teaching: What courses have you taught? For each course, state the title, the institution 
at which you taught the course, the years in which you taught the course, and describe 
briefly the subject matter of the course and the major topics taught. If you have a 
syllabus of each course, please provide four (4) copies to the committee. 

Administrative Law - numerous times at Harvard; most recent syllabus attached. 

Constitutional Law - numerous times at Harvard and University of Chicago; most recent 
syllabus attached 

Civil Procedure - numerous times at Harvard and University of Chicago; most recent 
syllabus attached 

Labor Law - three times at University of Chicago; most recent syllabus attached 
Presidential Lawmaking (seminar) - once at Harvard; syllabus attached 
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The President and the Law (seminar) - once at Harvard; syllabus attached 

Law of Political Process (seminar) - once at University of Chicago; no syllabus found; 
dealt with issues of election law such as districting and campaign finance. 

19. Deferred Income/ Future Benefits : List the sources, amounts and dates of all 
anticipated receipts from deferred income arrangements, stock, options, uncompleted 
contraci^ and other future benefits which you expect to derive from previous business 
relationships, professional services, firm memberships, former employers, clients or 
customers. Please describe the arrangements you have made to be compensated in the 
fiituie for any financial or business interest. 

If I am confirmed, I expect to take a two-year leave of absence from, but remain on the 
faculty of. Harvard Law School. As an employee benefit, I receive from Harvard an 
applicable federal rate second mortgage and a cash subsidy for the interest payments on 
the loan. During the period I remain on approved unpaid leave from Harvard, I will 
continue to hold the mortgage, but will not receive the interest payment subsidy. I will 
also retain my interest in Harvard University's Retirement Plans, with no further 
contributions made by me or Harvard during my unpaid leave. 

20. Outside Commitments During Service : Do you have any plans, commitmraits, or 
agreements to pursue outside employment, with or without compensation, during your 
service in the position to which you have been nominated? If so, explain. 

None other than that described in question 19. 

21. Sources of Income : List sources and amounts of all income received during the 
calendar year preceding your nomination and for the current calendar year, including all 
salaries, fees, dividends, interest, gifts, rents, royalties, patents, honoraria, and other 
items excerrfing $500 or more (If you prefer to do so, copies of the financial disclosure 
report, required by the Ethics in Government Act of 1 978, may be substituted here.) 

See financial disclosure report. 

22. Statement of Net Worth : Please complete the attached financial net worth statement in 
detail (add schedules as called for). 

23. Potential Conflicts of Interest : 

a. Identify any affiliations, pending litigation, financial arrangements, or other 
factors that are likely to present potential conflicts-of-interest during your initial 
service in the position to which you have been nominated. Explain how you 
would address any such conflict if it were to arise. 

b. Explain how you will resolve any potential conflict of interest, including the 
procedure you will follow in determining these areas of concern. 
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In connection with the nomination process, I have consulted with the Office of 
Govanment Ethics and the Department of Justice's designated agency ethics official to 
identify potential conflicts of interest. Any potential conflicts of interest will be resolved 
in accordance with the terms of an ethics agreement that I have entered into with the 
Department's desipiated agency ethics official. 


24. Pro Bono Work : An ethical consideration under Canon 2 of the American Bar 

Association’s Code of Profesional Responsibility calls for “every lawyer, regardless of 
professional prominence or professional workload, to find some time to participate in 
serving the disadvantaged.” Describe what you have done to fulfill these 
responsibilities, listing specific instances and the amount of time devoted to each. If you 
are not an attorney, please use this opportunity to report significant charitable and 
volunteer work you may have done. 

As noted in my answer to question 7, 1 serve on the boards of numerous non-profit 
organizations, including several devoted to ensuring the availability of legal services for 
the disadvantagwl. As dean of Harvard Law School, 1 do not engage in any individual 
representation of clients, but I have promoted public service and pro bono work among 
our students in a variety of ways. Last year, the School instituted an unprecedented 
program to make the third year of law school tuition-free for any student who commits to 
doing five years of public service work after graduation. At the same time, the School 
has enhanced its loan forgivraiess program and its summer public interest funding 
program to increase the number of our students engaged in public interest work, 
especially on behalf of disadvantaged person-s, during law school and after graduation. 
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Provide a complete, ciirrent financial net worth statement 
which itemizes in detail all assets {including bank accounts, 
real estate, securities, trusts, investments, ^d other 
financial holdings) all liabilities {including debts, mortgages, 
loans, and other financial obligations) of yourself, your 
spouse, and other immediate members of your household. 


1 ASSETS 

LIABXEITXES 

Cash on hand and ah banks 

$135,045 

Notes payable to banks-secured 


U.S. Government securities-add 
schedule 


Notes payable to banks-unsecured 


Listed securities-add schedule 

$162,652 

(Scbedale A> 

Notes payable to relatives 


Unlisted securities--add schedule 


Notes payable to others 


Accounts and notes receivable: 


Accounts and bills due 


1 Due from relatives and friends 


Unpaid income tax 


1 Due fr<»i others 


Other unpaid income and interest 


Doubtful 


Real estate mortgages payable-add 
schedule 

$1,215,000 
fschedulo C) 

Real estate o\med-a(M schedule 

$1,400,000 

fSche<iule 3) 

Chattel mortgages and other liens 
payable 


Real estate mortgages receivable 


Other debcs-itemize: 


Autos and other personal property 

$25,000 



Cash value-life insurance 




Other assets itendze: 




Retircanent Savings Plans 

$504,021 









Total liadoilities 

$1,215,000 



Net Worth 

$1,011,718 

Total Assets 

$2,226,718 

Total liabilities and net worth 

$2,226,718 

COKTIKGENT LIABILITIES 


GENERAL INFORMATION 


As endorser, comaker or guarantor 


Are any assets pledged? {Add 
schedule) 

No 

On leases or contracts 


Are you defendant in any suits or 
legal actions? 

No 

Legal Clalnts 


Have you ever taken bankruptcy? 

No 

Provision for Federal Income Tax 
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Schedule A: Securities are money market fxmd held at Vanguard ($39,812) and mutual 
funds held at Vanguard ($88,435) and Franklin Templeton Investments ($34,404). 


Schedule B: Real estate owned is residence; value is original purchase price 
(2004) . 


Schedule C: First nrortgage of $715,000 held by Countrywide; second mortgage of 
$500,000 held by Harvard University. 


AFFIDAVIT 


that the information provided in this statement is, 
of my knowledge, true and accurate. 


do swear 
to the best 


/r, 2 <ja-» 




(DATE) 


(NAME) 




y (NOTARY) 
VIS(3INlALF0irr 
NOTWCPUBUC DBTBICT OF cauw 
iy|ty Cwnmission &qA8S Nov^ 
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Senator Cardin. Thank you. We thank hoth of you for your open- 
ing statements. 

We are going to have 7-minute rounds, and let me start, and I 
am going to try to stick to that time limit for myself. 

Mr. Perrelli, let me start, if I might, with the tradition of the De- 
partment of Justice over many, many years of being the premier 
agency for the people of this country in protecting the rule of law, 
representing the people of this Nation, and holding anyone who 
violates our laws accountable, even if it is the President of the 
United States. 

In the last few years, there have been serious problems of par- 
tisan politics played within the Department of Justice as it relates 
to the retirement and promotion of career attorneys, as it has been 
in selecting what type of cases to be pursued, overriding the advice 
of career attorneys in many cases for partisan reasons. 

I want to get your assessment, if confirmed to be the number 
three person in the Department of Justice, as to how you will ap- 
proach the appointment, retention, recruitment of career attorneys, 
their assignments, and what impact partisan politics will play in 
regards to those decisions. 

Mr. Perrelli. Well, Senator, with respect, I think the answer to 
the last part of your question is none. You have identified an area 
where the Justice Department has come under criticism, including 
from its own Inspector General, over the last several years and 
concerns about partisanship in hiring. That is something that 
under the laws enacted by Congress is simply inappropriate, and 
I think Attorney General Mukasey and Deputy Attorney General 
Filip have taken important strides to ensuring that problems of the 
past are not current problems of the Justice Department. But I 
think it will be incumbent on the Attorney General and others, as 
they are nominated and confirmed, to take a serious look at the 
policies governing the Department, to take whatever additional 
steps are necessary to ensure that there is no partisanship in hir- 
ing or assignment of attorneys. And I would say that my experi- 
ence in working with the career professionals at the Department is 
that they are an extraordinary group, and that management in the 
Department would be wise to listen to their recommendations, and 
I hope to have the opportunity to do so. 

Senator Cardin. That is the answer I expected to hear from you, 
but let me just caution you. You are responsible for the people that 
you supervise within the Department of Justice. So we expect that 
message to be very clear to all the people in the Department of 
Justice as to restoring the confidence that partisan politics will not 
play a role in the deployment of career personnel. And I am 
pleased to hear you say that, but I just want to make sure that be- 
comes a priority and a message that is clearly understood at all 
levels within the Department of Justice. 

The second point I want to raise is the Civil Rights Division. We 
have been extremely concerned about what has happened in the 
Civil Rights Division. In the last 8 years, the number of significant 
cases brought has been diminished greatly. The resources made 
available to that office has been reduced. I want to know what pri- 
ority you intend to place on the Civil Rights Division within the 
Department of Justice. 
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Mr. Perrelli. Well, Senator, the Attorney General has already 
made clear that that would he a significant priority of his, and as 
the Associate with management responsibility over, among other 
things, the Civil Rights Division, it will be a significant priority of 
mine. 

I think you identified both the set of concerns about partisanship 
that have been the subject of a recent Inspector General report 
that was quite disturbing, as well as the reality that of all of the 
civil litigating components in the Department, the Civil Rights Di- 
vision is the one that has actually declined in terms of its re- 
sources, even though the number of statutes that it enforced and 
the job that it has to do is, I suspect, greater not less than it was 
in 2001. 

So I think it is a very high priority to focus on the Division to 
make certain that it is engaged in its mission. It certainly will have 
in the coming years very, very significant responsibilities following 
the 2010 census, and the management of the Department has to 
give it a special focus to make sure that it is ready. 

Senator Cardin. Thank you. 

Dean Kagan, I very much support your statement of aggressively 
enforcing the laws of our country regardless of your personal views. 
That is your responsibility, if confirmed to be Solicitor General. I 
want to talk, though, about the potential conflict between the laws 
that Congress passes and the claim of the President to his inherent 
power. This has been an issue that has come up in regards to the 
FISA statute. It has come up in regards to detainee rights. It has 
come up in regards to the use of enhanced techniques for interroga- 
tion. 

I want to know how you will approach the issues when we are 
talking about fundamental rights and protection of the separation 
of branches of Government. Speaking as a Member of the U.S. Sen- 
ate, I want to make sure the Solicitor General is going to be sen- 
sitive to the role that you can play in making sure that the appro- 
priate protections are maintained within our Constitution. 

Ms. Kagan. Thank you. Senator Cardin. That is an extremely 
important question. Every Solicitor General nominee who has sat 
at this table for the past many years has always said that there 
are two very rare exceptions where a Solicitor General will not de- 
fend a statute of the United States. And one exceedingly rare ex- 
ception is when there is simply no reasonable basis to do so; and 
second is where that statute infringes directly on the powers of the 
President. 

And I would say the same thing to you. I think that there is a 
category of cases in which statutory defense might be inappropriate 
because it violates separation of powers concerns. But I think that 
that is an exceedingly narrow category of cases, and here in think- 
ing about executive power, I would go back to the Youngstown 
framework that I know so many of you, all of you are familiar with. 
Of course, that framework says that when Congress authorizes 
Presidential power. Presidential power is at its highest. When Con- 
gress is silent, we are in a kind of middle ground. And where Con- 
gress says no to Presidential power, denies Presidential power. 
Presidential power is at its lowest ebb. 
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There are occasional times where Presidential power still exists 
even if Congress says otherwise. Think about if Congress were to 
deny any power of pardons on the President. That would be a time 
where you would say no, there is a constitutional commitment 
here. But that category of cases, Senator, I think is exceedingly 
narrow, and that is how I would approach the problem that you 
raise. 

Senator Cardin. I thank you for that response. I would also hope 
that there would be some transparency in making those judgments 
so that there is an opportunity for input and challenge if it is a 
fundamental issue. 

With that, let me recognize Senator Specter. 

Senator Specter. Thank you, Mr. Chairman. 

Mr. Perrelli, I sent you a letter on the issue of congressional 
oversight and told you I would be asking you about it at the hear- 
ing today. And my question to you is whether you agree with what 
the Congressional Research concluded was the scope of congres- 
sional oversight when they say, “DOJ has been consistently obliged 
to submit to congressional oversight regardless of whether litiga- 
tion is pending. Investigating committees were provided with docu- 
ments respecting open or closed cases that included prosecutorial 
memoranda, FBI investigative reports * * * prepared during the 

pendency of cases.” 

Do you agree with the Congressional Research statement as to 
the congressional authority on oversight? 

Mr. Perrelli. Senator, that passage that you provided, I agree 
with respect to the description of the scope of the permissible over- 
sight by Congress that reaches all aspects on which it could legis- 
late. I think that passage does not discuss the countervailing inter- 
ests of the executive branch in certain circumstances, and the proc- 
ess of accommodation that goes back and forth and has historically 
between the executive branch and the 

Senator Specter. Well, would you supplement your answer by 
specifying what kind of extenuating circumstances you see to devi- 
ate from that standard? 

Mr. Perrelli. Well, I think that certainly you have the situation 
of executive privilege and 

Senator Specter. I want you to supplement your answer in writ- 
ing, because I have only got 7 minutes. 

Mr. Perrelli. I will do so. 

Senator Specter. But you said you would adopt those as a gen- 
eralization, but there might be some extenuating circumstance 
which would limit it. Please provide that to me in writing. 

Mr. Perrelli. Thank you. Senator. 

Senator Specter. The Washington Post has an account today 
from the State Secrets Doctrine. The Obama administration in- 
voked the State secrets privilege as its predecessor in Federal court 
in opposing the reinstatement of the lawsuit that alleges that Boe- 
ing flew people to countries where they were tortured as part of the 
CIA’s extraordinarily rendition program. I know that in your back- 
ground you dealt with the State Secrets Doctrine. Do you think 
that this is a wise use of the State Secrets Doctrine, as reported 
in the Post today? 
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Mr. Perrelli. Senator, I think with respect to the question about 
any particular case, I think it would require me to have more 
knowledge about particular classified information that might be at 
issue. I will say 

Senator Specter. Would you take a look at the case and the stat- 
ute which Senator Kennedy and I have pending and give us your 
judgment on that? 

Mr. Perrelli. I will. Senator. 

Senator Specter. There have been a large number of cases by 
the Department of Justice in taking monetary fines in the face of 
gigantic malfeasance. The malfeasance in one case, a company that 
did about $80 billion a year, and they got a $1.7 billion fine. I 
would appreciate it if you would take a look at those cases with a 
view to jail sentences for white-collar crime as opposed to fines. 
Those cases look as if the fines are really license to violate the law 
as opposed to a criminal sanction which has some real teeth. 

One more question before moving over to Dean Kagan, and that 
is, you participated in the Schiavo case, and you said that the con- 
gressional action in giving jurisdiction to the Federal court — the 
matter had been in the State court, and you were an attorney in 
the case. But you said that when Congress legislated to give juris- 
diction to the Federal court, the enactment of the Federal statute 
in this case “is not an exercise of legislative power, but trial by leg- 
islature, something that exceeds Congress’ Article I power.” 

I believe that the law is that Congress has the authority to es- 
tablish the jurisdiction. Do you stand by the assertion which you 
made in that brief? 

Mr. Perrelli. Senator, with respect to that assertion, I think the 
argument was that Congress cannot through any vehicle overturn 
a prior final court judgment, which I think has — those arguments 
and those concerns were raised going back to the Founding Fa- 
thers. That was an issue that no court ever ruled on, so I do not 
think we know the outcome at this point. 

Senator Specter. Well, there is concurrent jurisdiction between 
the State courts and the Federal courts. Double jeopardy, a State 
prosecution does not bar the Federal Government from initiating a 
prosecution on the same facts. This is an exercise in congressional 
authority to establish jurisdiction. Why not? 

Mr. Perrelli. I think the argument that we made in that case 
was that what the impact — the effect of Congress’ enactment was 
essentially to attempt to relitigate issues that had been in State 
court. 

Senator Specter. Well, that may be the impact, but would you 
supplement your answer with why you think Congress does not 
have the authority to determine Federal jurisdiction? 

Mr. Perrelli. I will do that. Senator. 

Senator Specter. Dean Kagan, coming to the citation that I had 
mentioned earlier about how strongly you felt on the Solomon case, 
you wrote a memo for Justice Marshall in Bowen v. Kendrick, 
which involved the Adolescent Family Life Act which authorized 
Federal funds for religious organizations designed to discourage 
teen pregnancy and provide care to pregnant teens. The Supreme 
Court upheld the statute, and your memo said, “It would be dif- 
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ficult for any religious organization to participate in such projects 
without injecting some kind of religious teaching.” 

Now, I asked you about the Solomon military issue where you 
had very, very strong moral objections, but you assert that you can 
function in an advocacy role notwithstanding your own personal 
views. 

How would you distinguish your confidence that you can do that 
in light of what you say here? And I understand why you say it, 
that religious organizations might be inclined to project some of 
their religious doctrine. But isn’t that an inevitable consequence 
even for a skilled advocate who feels very strongly about a matter 
with respect to the capability to clearly do the right job in advo- 
cacy? 

Ms. Kagan. Senator, thank you for raising that memo. I first 
looked at that memo, thought about that memo, for the first time 
in 20 years, I suppose, just a couple of days ago when it was in- 
cluded on a blog post. And I looked at it and I thought, “That is 
the dumbest thing I have ever heard.” 

[Laughter.] 

Ms. Kagan. So I looked at it and I said 

Senator Specter. You do not have to go any further. 

[Laughter.] 

Senator Specter. Are you telling us you will not make that same 
mistake again? 

Ms. Kagan. You should never make the same mistake twice. 

Senator Specter. I wish I could follow that advice. 

[Laughter.] 

Senator Specter. One final question, Mr. Chairman. 

In a whole series of memos which you sent to Justice Marshall — 
and let me join you in extolling the virtues of Justice Marshall. 
There was a case called Bowles v. Fultz, and this followed a pattern 
that you had in five other memos where you express concern over 
what a majority of the Court might do as a reason for denying cert. 
And this involved an admission, and your memo said, “I think the 
admission of this statement is outrageous.” And then you expressed 
“worry that the Court might reach the opposite result so that all 
ambiguous statements in the future will be construed in favor of 
the police.” You expressed similar sentiment in five cases, which 
has all the appearance of an overarching philosophy here in decid- 
ing what cases to decide. 

Isn’t it really the function to decide whether an injustice has 
been done when you say it is outrageous and not to look to a broad- 
er public policy concern as to what the Court might do as it affects 
other cases? When you have a defendant, his constitutional rights 
are involved, isn’t that defendant entitled to have a decision on the 
merits of his case without having a decision as to whether the 
court takes jurisdiction decided on some broad philosophical 
grounds? 

Ms. Kagan. That is a very interesting question. Senator. You 
know, the Supreme Court’s jurisdiction is, of course, discretionary, 
and the Supreme Court does not take every case in which an injus- 
tice has been done, even if an injustice had been done in that case, 
which I am not sure of. I do not have any recollection of that case 
and, again, have not thought about it for 20 years. 
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But let me step back a little, if I may, Senator, and talk about 
my role as a clerk in Justice Marshall’s chambers. We produced an 
enormous amount of paper for Justice Marshall. He was not in 
what is called the “cert, pool,” so we wrote memos on literally every 
single case where there was a petition, and that is hundreds and 
hundreds, probably thousands. And I am sure that there were hun- 
dreds of criminal cases of which, again, there was a blog post about 
five of them. 

I do not want to say that there was nothing of me in these 
memos. You first asked about Bowen v. Kendrick, and I think it is 
actually fair, when you look at the memo, to think that I was stat- 
ing an opinion, however wrong it may have been. But I think in 
large measure, these memos were written in a context of you are 
an assistant for a Justice; you are trying to facilitate his work and 
to enable him to advance his goals and purposes as a Justice. And 
I think most of what we wrote was in that context. You know, I 
was a 27-year-old pipsqueak, and I was working for an 80-year-old 
giant in the law and a person who, let us be frank, had very strong 
jurisprudential and legal views. He knew what he thought about 
most issues. And for b^etter or for worse, he was not really inter- 
ested in engaging with his clerks on first principles. And he was 
asking us in the context of those cert, petitions to think and to 
channel him and to think about what cases he would want the 
Court to decide. And in that context, I think all of us were right 
to say here are the case which the Court is likely to do good things 
with from your perspective, and here are the ones where they are 
not. And I think that that is what those five that you mention were 
doing. 

Senator Specter. Thank you. Dean Kagan. 

Thank you, Mr. Chairman. 

Senator Cardin. Senator Feingold. 

Senator Feingold. Thank you, Mr. Chairman. 

Dean Kagan, congratulations on your nomination. I was person- 
ally delighted when you were appointed, having followed your ca- 
reer and having really enjoyed working with you on a number of 
issues. Although women have made great strides in the legal pro- 
fession in recent decades, I think the nomination of the first 
woman Solicitor General is obviously a historic moment for our 
country and for the profession. It is no small thing, and I think 
President Obama should be congratulated for making this nomina- 
tion as well. 

You touched on an issue in your opening statement that I would 
like to underline. It is important. I think it answers whatever con- 
cerns some in the center and the outside might have about your 
personal views or positions you have taken in your career. So I 
would like to ask you a question that I asked Ted Olson when he 
was nominated to be Solicitor General at the time. The Senate had 
just passed the McCain-Feingold bill, and there was great debate 
about the bill’s constitutionality. 

Mr. Olson had written the following about 20 years earlier in the 
Harvard Journal of Law and Public Policy: “The laws that we dis- 
agree with, the policies that we do not like, once they are imple- 
mented in the law must be enforced by the President and the Jus- 
tice Department, notwithstanding our antipathy toward them. We 
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in the Justice Department must also defend the constitutionality of 
congressional enactments, whether we like them or not, in almost 
all cases. We are the Government’s lawyers, so even if we disagree 
with the policies of a law and even if we feel that it is of question- 
able constitutionality, we must enforce it and we must defend it.” 

Do you agree with what Ted Olson wrote? 

Ms. Kagan. Absolutely. There is simply no question that when 
one assumes the Solicitor General’s role, one is assuming a set of 
responsibilities, a set of obligations of which the defense of statutes 
is one of the most critically important. And you defend those stat- 
utes whether you would have voted for those statutes or not. And 
I know that Ted Olson would not have voted for the McCain-Fein- 
gold bill, but he and Paul Clement did an extraordinary job of de- 
fending that piece of legislation, which I think you will agree. And 
that is what a Solicitor General does. 

Senator Feingold. I agree with that. He did do a superb job, and 
I could have sworn he almost was believing what he was saying. 

[Laughter.] 

Senator Feingold. That he actually was persuaded, because he 
did a superb job. 

Ms. Kagan. For that day he was persuaded, and that is all you 
need. 

Senator Feingold. Let me ask you now about the conflict of in- 
terest restrictions on those who serve in the Solicitor General’s Of- 
fice. It is somewhat ironic. As I mentioned, I was pleased with how 
the Justice Department, and Mr. Olson in particular, handled the 
responsibility to defend the McCain-Feingold bill. But since Mr. 
Olson left the Department, he has been involved in two cases chal- 
lenging the statute’s constitutionality. I guess he determined that 
the Code of Professional Responsibility allows him to do that, but 
I am somewhat troubled by it. It seems like he has switched sides 
and is now representing the clients challenging the very statute 
that he defended ably as Solicitor General. 

President Obama has put in place very tough ethical restrictions 
concerning the post-Government service of people who work for his 
administration, going well beyond the revolving-door limitations 
that would otherwise apply. 

Will you please review the ethical rules and whatever guidance 
currently exists at the Solicitor General’s Office and determine 
whether more restrictive rules ought to be put in place so that you 
and the lawyers who work for you do not end up on the other side 
of issues you directly participated in while in Government service? 

Ms. Kagan. I will. Senator Feingold. To be truthful, this is not 
a question that I have thought anything about or know anything 
about, and in my own case, when I leave the Solicitor General’s Of- 
fice, I am sure I will go back to academia where I will not be argu- 
ing against — where I will not be litigating against anything that I 
have defended. But it is an interesting and important question, and 
I will look into it. 

Senator Feingold. Thank you so much. 

Mr. Perrelli, I congratulate you as well. You have a truly stellar 
reputation, and I am pleased that you have agreed to return to the 
Department of Justice. I want to follow up on the state secrets doc- 
trine issue that Senator Specter mentioned. I have been concerned 


VerDate Nov 24 2008 


11:53 Apr 20, 2010 Jkt055828 PO 00000 Frm00106 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\55828.TXT SJUD1 PsN:CMORC 



101 


that the state secrets privilege has been invoked by the previous 
administration to avoid accountability for potentially unlawful ac- 
tivities. And courts, of course, tend to be very deferential to these 
privilege claims, so there is a real opportunity for abuse. 

As was mentioned, just yesterday there was a press report that 
the Department of Justice has told the U.S. Court of Appeals for 
the Ninth Circuit that it will continue to assert the state secrets 
privilege in a case brought by five men who claim to have been the 
victims of extraordinary rendition. The assertion of the privilege 
will likely cause the case to be dismissed. 

In response to press inquiries, a DOJ spokesperson said a review 
of all the cases where the state secrets privilege has been invoked 
is underway and “the Justice Department will ensure the privilege 
is not invoked to hide from the American people information about 
their Government’s action that they have a right to know. This ad- 
ministration will be transparent and open, consistent with our na- 
tional security obligations.” 

So I am glad to hear that this review, which I asked Attorney 
General Holder to do, is underway. I will follow the issue very 
closely, and I am not going to ask you about the Ninth Circuit case 
here. But will you commit to me that, if you are confirmed, you will 
arrange for a classified briefing on this case so I can understand 
the decision you have made? 

Mr. Perrelli. Senator, with respect to the particular case, I 
think I would need to consult with others at the Department about 
what information is most appropriate to be shared. I will say that 
my background and experience in this area has let me see these 
issues from all sides. As a law clerk, I worked on Iran-contra and 
the difficult issues of how you move forward in a criminal case 
where classified information is throughout the matter. 

At the Department of Justice, as the head of the Federal Pro- 
grams Branch, it was my job to invoke the state secrets privilege 
working with others in the intelligence agencies in court. And so 
I spent a significant amount of time working through when it is ap- 
propriate and not to assert the state secrets privilege. 

And in the private sector, I represented a company whose claim 
of more than $1 billion was held not to be triable because of the 
state secrets privilege. 

So I have seen this from all angles, and I look forward to being 
part of that review. 

Senator Feingold. But you will, if confirmed, give me an answer 
about whether I will get a classified briefing on this? 

Mr. Perrelli. I will give you an answer if confirmed. Senator. 

Senator Feingold. And I just want to confirm. One thing: I be- 
lieve you indicated to Senator Specter that you would take a close 
look at the legislation that he and Senator Kennedy introduced in 
the last Congress, which was approved by this Committee, to give 
better guidance to the courts on how these claims of state secret 
privilege should be handled. Is that right? 

Mr. Perrelli. I will. Senator, and I look forward to speaking 
with the Committee about that if I am confirmed. 

Senator Feingold. There is a lot of suspicion of the Government 
out there, and this is important legislation that the Department 
should get behind. I think it is very important. 
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Finally, as I understand it, the Associate Attorney General is re- 
sponsible primarily for Divisions of the Justice Department that 
deal with civil cases — the Civil Rights Division, the Tax Division, 
Antitrust Division, and others. But each of these Divisions has a 
criminal enforcement section which you would also supervise. What 
in your background gives you the experience and knowledge needed 
to take on these criminal responsibilities? 

Mr. Perrelli. Senator, I appreciate the question. In my prior 
service at the Department of Justice, I served as counsel to the At- 
torney General with a portfolio that essentially followed that of the 
Associate Attorney General so that I had on her immediate staff 
the direct supervisory role with respect to those same civil liti- 
gating components as well as the criminal aspects of those compo- 
nents — hate crimes, for example, in the Civil Rights Division, envi- 
ronmental crimes. So my experience I think dovetails particularly 
well with those aspects of criminal jurisdiction that fall within the 
Associate’s role. 

Senator Feingold. Thank you. 

Thank you, Mr. Chairman. 

Senator Cardin. Thank you. Senator Feingold. 

Senator Coburn. 

Senator Coburn. Thank you. Welcome to you both. 

Ms. Kagan, one of the things that you said earlier was explaining 
your role in terms of all three branches of the Federal Government, 
and I just kind of have a “what if” What if we have a statute that 
has been previously signed by the executive branch, passed by Con- 
gress, and we have an executive order that undermines the stat- 
ute? In that case, you would have to figure out whether you sup- 
port the executive order or you support the statute? How would you 
go about determining that? 

Ms. Kagan. That is a very interesting hypothetical question. 
Senator. I will say a little bit about a process first, because the first 
thing that I would do is really to reach out to people within the 
Government — and that means both within in the administration 
but also to Congress — to try to figure out what is going on and who 
requires representation and so forth. So there would be a lot of 
work to be done to talk to people, both the people responsible for 
the EG and the people responsible for the statute. 

But I will give you just a gut instinct, which is that in a case 
like that, the defense, the obligation to defend statutes continues 
on, and the same narrow two exceptions are the only reasons in 
which you would not defend a statute: either if there is no reason- 
able basis in law, and it would not appear to me that an EG which 
call into question the legal basis for a statute; or if the statute im- 
pinged on a core element of executive power. And those would be 
the only two exceptions, both extremely narrow, and my guess is 
that your hypothetical would not fall within either. 

Senator Coburn. GK. Thank you very much. 

Gf all I have read, the only real criticism that you have had is 
that you have not been a litigant in the past. As a physician, you 
know, I do not send patients to the professors at the university un- 
less they are the expert in the field who have actually practiced 
rather than just taught. And I wonder how you respond to the criti- 
cism of this wonderful resume you have, but yet you have never 
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been a justice and you have never actually been a litigant. I have 
no doubt in hearing you that you are up to the task, but how are 
you going to handle that and how are you going to prepare your- 
self? 

Ms. Kagan. I think that is a very fair and important question. 
I am very confident that I am up to this part of the job, as I am 
to all the many other parts of the job. 

Senator Coburn. I have no doubt. 

Ms. Kagan. And I will say a little bit about why. I think when 
you get up to that podium at the Supreme Court, the question is 
much less how many times have you been there before than what 
do you bring up with you. And I think I bring up some of the right 
things. I think I bring up a lifetime of learning and study of the 
law, and particularly of the constitutional and administrative law 
issues that form the core of the Court’s docket. I think I bring up 
some of the communication skills that have made me — I am just 
going to say it — a famously excellent teacher. 

[Laughter.] 

Ms. Kagan. I hope I bring up a set of — I hope I bring up strong 
legal analytic skills. This is for you to determine, of course, in the 
end, but I hope I bring up those kinds of skills. I hope I bring up 
excellent judgment. I hope I bring up what is maybe most impor- 
tant in addressing the Court, which is a kind of candid and direct 
way of speaking. So all of those things I think are important. 

And I should say. Senator, that I will by no means be the first 
Solicitor General who has not had extensive or indeed any Su- 
preme Court argument experience. So I will just give you a few 
names: Robert Bork, Ken Starr, Charles Fried, Wade McCree. None 
of those people had appeared before the Court prior to becoming 
Solicitor General. 

Senator Coburn. And some of them, the record would show, had 
some difficulties in their presentations before the Court as well. So 
I am not accusing you of that. 

[Laughter.] 

Senator Coburn. Let me 

Ms. Kagan. Now I want to know who you mean. 

Senator Coburn. Well, my staff is going to invite you to come by 
and visit with me, so we will have a great conversation on that. 

Mr. Perrelli, I have a few questions for you and, again, thank 
you, and I am here in case your wife needs me. 

Mr. Perrelli. Thank you. Senator. I have been heard to say that 
you are the most important member of this Committee to me — at 
least today. 

[Laughter.] 

Senator Coburn. Mr. Perrelli, the Department of Justice is re- 
sponsible for enforcing our Nation’s obscenity and child exploitation 
laws. The one thing that I think Attorney General Alberto 
Gonzales got right was establishing the Department’s Project Safe 
Childhood Initiative to protect children from online exploitation 
and abuse. 

Will you enforce the Child Protection Restoration and Penalties 
Enhancement Act of 1990 or will you seek to make changes the 
way the act is enforced? 
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Mr. Perrelli. Senator, with respect to that act, I think that it 
is likely that the responsibility for that will not fall within the As- 
sociate Attorney General’s purview, but I can assure you that both 
in terms of enforcement of the act as well as defense of the act, in 
the event that it is challenged, which may well come under the As- 
sociate Attorney General, I would seek to enforce the law in the 
first instance and defend the law if any reasonable argument could 
be made, as I have in the past when I was the head of the Federal 
Programs Branch, which defends most of these statutes. We de- 
fended the Child Online Protection Act, for example, against con- 
stitutional challenge. 

Senator Coburn. The same would apply to the Children’s Inter- 
net Protection Act and the Child Protection and Obscenity Enforce- 
ment Act of 1988? Same answer? 

Mr. Perrelli. To the best of my knowledge, those would be most 
likely to fall under the criminal jurisdiction for enforcement pur- 
poses, but defense of any act would likely fall under my jurisdic- 
tion. 

Senator Coburn. Do you think any of your past experience in 
terms of those that you have defended or advocated for will affect 
your ability to enforce in a right manner, what we would consider 
a right manner, those appropriate laws? 

Mr. Perrelli. No, I do not. Senator. 

Senator Coburn. Thank you. 

Last year, I participated in legislation targeting combating child 
exploitation and enhancing the enforcement of the child exploi- 
tation law. The SAFE Act imposes enhanced criminal penalties for 
the use of the Internet to violate child pornography or sexual ex- 
ploitation laws. It also expands the reporting requirements of elec- 
tronic communication and remote computing services with respect 
to apparent violations of such abuse and pornography laws. 

If confirmed, will you have any problem vigorously enforcing 
such laws as the SAFE Act? 

Mr. Perrelli. Senator, I think with respect to any enactment of 
Congress, my role will be to defend that statute if any reasonable 
argument can be made, and I would be happy certainly to work 
with the Committee on that. 

Senator Coburn. One final question. Do you personally believe 
adult obscenity contributes to the sexual exploitation of children in 
any way? 

Mr. Perrelli. Senator, I cannot say that I have any recollection 
of looking at social science at all, but I would say that there is — 
we have to do everything we can to protect children from depictions 
that are going to be harmful to them. And I would certainly work 
with the Committee and take whatever steps are appropriate to do 
so. 

Senator Coburn. But it is not your view that that in itself, adult 
obscenity, contributes to child exploitation? 

Mr. Perrelli. I have not looked — with respect to adult obscen- 
ity — and we are talking about unlawful materials. I think those are 
criminal and need to be prosecuted. With respect to the impact of 
them, to the extent that they are seen by children, I think it cer- 
tainly would impact children. I have not looked at any — I do not 
have a view as to whether the existence of those materials viewed 
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only by adults and nothing more, but it obviously would concern 
me to the extent that the same adults who are viewing that mate- 
rial are also inclined toward viewing material related to children. 

Senator Coburn. I will be happy to send you the literature on 
adult obscenity and child predators. 

Thank you, Mr. Chairman. And I would ask unanimous con- 
sent — I am going to have to leave — to submit additional questions 
for the record. 

Senator Cardin. Without objection. 

At this point, it might be appropriate. Senator Coburn, that I 
just put into the record the documentation we have in support of 
Mr. Perrelli from the National Center for Missing and Exploited 
Children, the Boys and Girls Clubs of America, the National Cen- 
ter for Victims of Crime, the Fraternal Order of Police, Federal 
Law Enforcement Officers Association, the National Association of 
Police Officers, and the Police Executive Research Forum. Without 
objection, they will be made part of the record. Thank you. Senator 
Coburn. 

Senator Klobuchar. 

Senator Klobuchar. Thank you very much, Mr. Chairman. 

Congratulations to both of you. Dean Kagan, I noted that when 
Senator Reed was introducing you, he did not emphasize enough 
your University of Chicago background. As an alumni, I know it is 
not always easy to survive there, so I congratulate you on that. 

I was going to ask you — I was reading an article here — how you 
managed to get a standing ovation from the Federalist Society at 
Harvard. But after I listened to your exchange with Senator 
Coburn, I think I understand why. 

As a general matter, I think it is very important that we restore 
a belief in the law over politics to the Justice Department, and I 
think your background, not just your legal experience, but clearly 
your background in reaching out to people of different views will 
be helpful to have that kind of credibility. 

So I was just going to ask a more specific question. You have 
talked about how you respect so many of the other Solicitor Gen- 
erals for their role in how they have upheld the law and argued 
for the law even when they did not personally believe it or in very 
narrow exceptions when it impinges of the President’s executive 
power. But I was wondering if there is anything about the Solicitor 
General’s role that you would change. 

In particular, one of the things I have noticed as a lawyer is the 
fact that the Solicitor General’s approval is always needed for the 
U.S. to take an appeal when the Government loses a case, but does 
not play a role in a decision when the Government wins a case. 
And I believe it has led to some inconsistency in how some of these 
appeals have been taken. So I wondered if that or some other 
issues you would consider of differentiating yourself in the role of 
a Solicitor General. 

Ms. Kagan. Well, thank you. Senator. It is an interesting ques- 
tion, and I think I am going to disappoint you on it a little bit, be- 
cause my basic view of the Solicitor General’s Office is, “If it ain’t 
broke, don’t fix it.” And I do not think that this office is at all 
broke. It has been an extraordinary office for so many years with 
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such dedicated civil servants, incredible lawyers, and then I think 
that the leadership has been really quite excellent. 

And I think that some of the practices that you were talking 
about have grown up because it is so important for the Solicitor 
General’s Office to maintain the credibility, to maintain credibility 
with the Court and for the Court to feel as though the Solicitor 
General’s Office really has an understanding of what its role is and 
of what it can do. 

So, for example, you said the Solicitor General only decides 
which appeals to take, and there are many, many times when peo- 
ple in the Government do wish to take a case up to the Supreme 
Court where some part of the Government, some agency has lost 
a case, and the Solicitor General is very often in the position of 
saying, no, we are not going to do that, we are not going to take 
that case up. That is an extremely important thing for the Court 
to protect its jurisdiction and to make sure that it is not deluged, 
and for the Court really to act as — for the Solicitor General to act 
as the 

Senator Klobuchar. And I do not question the Solicitor Gen- 
eral’s role with that at all. I was just wondering some of the deci- 
sions that are made not to become involved in other appeals when 
the Government wins the case. 

Ms. Kagan. Well, you can see why when the Government wins 
the case 

Senator Klobuchar. No, I know. But, I mean, there has just 
been 

Ms. Kagan. One would want to rest there. 

[Laughter.] 

Senator Klobuchar. I understand that. I just meant becoming 
involved in those cases, because we have just seen some inconsist- 
encies over time. 

Ms. Kagan. Yes. Well, it is very interesting, and I would love to 
talk to you about this further and to hear some examples of that. 

Senator Klobuchar. OK. Thank you. 

Mr. Perrelli, I do note that your son seemed to quiet down when 
he was given a BlackBerry. Is that right? That is what Senator 
Feingold and I saw, and we were very interested in that. Just like 
the President, he cannot be without his BlackBerry? 

Mr. Perrelli. It is sad but true. I do believe that our children 
mimic what they see from their parents. 

Senator Klobuchar. All right, good. Well, I was a prosecutor for 
8 years, ran an office of about 400 people, and one of the things 
that was most troubling to me in just the last few years was what 
happened to our U.S. Attorney’S Office in Minnesota. It was a gem 
of an office under Republican and Democratic Presidents. Someone 
was put in there without the experience to run it, a political ap- 
pointment, and General Mukasey actually fixed it when he got in, 
and it is now back on track. But it was really shocking to me to 
see how quickly that office deteriorated and what went on there. 
And I wanted to say how much I appreciated the decision of the 
administration to keep on some of the appointees as we wait. I 
think it would have been a bad idea to suddenly throw out these 
U.S. Attorneys in there now as we try to chart a new course. 
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So my question is along that line. What would you do with Attor- 
ney General Holder to improve morale in the Department? 

Mr. Perrelli. Well, Senator, I think it is an important question, 
and the experience of having worked through the transition process 
I think demonstrated that the experience and talent of the Justice 
Department remains throughout. There are extraordinary public 
servants at every level. But there have been concerns, and obvi- 
ously part of the Inspector General’s reports about politicization, 
and those have affected morale. I think it starts from the top. I 
think the Attorney General and others, including myself, if con- 
firmed, need to both speak actively and make clear from the top 
down about what the mission of the Department is, to re-energize 
that mission, and to assure career attorneys that kind of partisan- 
ship that may be of concern to them will not occur again. 

And then I think it also is critically important to listen and hear 
from the Divisions and the U.S. Attorney’s Offices what they feel 
like has been working and what has not been working, and do our 
best to improve those. And I think it will be a — it is a lengthy proc- 
ess, but there is such a reservoir of experience and talent there 
that I believe that we can accomplish this. 

Senator Klobuchar. One of the other things I think is so impor- 
tant is how the Department of Justice works with local county at- 
torneys and local prosecutors across the country. I saw some break- 
down of that, and it has always been my view that people do not 
care who prosecutes a case, whether it is the State’s attorney or the 
U.S. Attorney’s Office. Could you talk a little bit about how you 
would plan the Justice Department to reach out to local prosecu- 
tors? 

Mr. Perrelli. Certainly, Senator, and it is a critically important 
question, because I think we all have to be pulling the oars to- 
gether in order to make our communities the most safe that we 
can. And I think that rebuilding the Federal, State, local, and trib- 
al relationships is going to be critically important going forward. 
Certainly I have had law enforcement officials express concern 
about not having been consulted about issues. 

With respect to the role of the Associate Attorney General, a pri- 
mary area for the Associate is going to be in the grantmaking pro- 
grams, technical assistance, and training for State and local au- 
thorities. And I hope to look forward to a robust and, frankly, daily 
dialog with State and local authorities about what is working for 
them, because my prior experience in the Government is that if you 
actually spend some time talking and working with them in indi- 
vidual communities, you can find the best solutions for the par- 
ticular problems that they face. 

Senator Klobuchar. I am out of time here, but two areas that 
I hope you will consider in the future is the white-collar crime area, 
the fraud area, and how difficult it is for local prosecutors and local 
police to take on some of these cases. And I remember there were 
always promises of all these labs from the Federal Government, 
and it is very difficult for small police departments to take these 
on. So I think it is something that I hope that you will look at in 
the future. 

Mr. Perrelli. I will. Senator. 

Senator Klobuchar. Thank you. 
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Senator Cardin. Senator Kyi. 

Senator Kyl. Thank you, Mr. Chairman. 

Dean Kagan, I would like to ask a favor, if you would please read 
and, then when you are finished, give me your thoughts on a law 
review article written by Rex Lee, one of the preeminent Solicitor 
Generals, served under Ronald Reagan, Ohio State Law Journal, 
1986, in which he describes from his perspective the unique and 
important role as steward of the Office of SG that the people who 
have held that position have, and I would like to get your take on 
it. I think it is a very good description of what a good SG should 
be. 

Ms. Kagan. Senator, if I may? 

Senator Kyl. Yes, surely. 

Ms. Kagan. I was told yesterday, I suppose one of your staff said 
that you had an interest in this article, and I did read that article 
yesterday. 

Senator Kyl. Oh, good. I did not want to catch you by surprise. 

Ms. Kagan. No, it was very fair. But I just want to say that I 
completely agree with you. I think it is a very thoughtful, powerful 
article about the SG’s role. And I might have a quibble here or 
there, but I basically found myself agreeing with all the main 
points. 

Senator Kyl. For those who have not, it is a bit of a template 
for how an SG approaches decisionmaking about what cases to take 
and how to proceed, among other things. I would like to discuss it 
with you further. Thank you for that. 

I do want to follow up, though, on the point that Senator Coburn 
was making about the matter of experience. I like to talk to my 
grandkids about, for example, the difference between intelligence 
and wisdom to encourage them — and from my perspective, wisdom 
is a combination of learning, knowledge, and experience, which also 
produces knowledge. And, obviously, I am encouraging them to get 
that learning and to get that experience. 

And while it is true that you, because of your stellar academic 
background, bring a great deal to the Court as a litigant, it is also 
true that there is much to be gained by the experience of partici- 
pating in a lot of oral arguments before appellate courts. You learn 
by doing, and you learn how to be better than your opponent. You 
are always facing- -by and large, you are facing, usually you are 
facing an experienced litigator who has practiced before the Court 
on the other side. And there is an advocacy ability that comes not 
just from academic knowledge, but by doing it. And you learn 
through trial and error what works and what does not work. I sug- 
gest that for the position of SG, you learn what arguments can be 
effective and which ones cannot, even what cases you might want 
to take and not take relative to the possibility of winning it. 

What I am saying is that theoretical knowledge, the academic 
knowledge, while important, and good public speaking, while im- 
portant, in my view are no substitute for having done litigation 
which causes you in that arena where you have got to think very 
quickly and where your past experience can guide you in how to 
proceed, that as compared to someone without the experience, 
someone with just the academic knowledge, is less suited to the po- 
sition. 
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Now, I appreciate that you have great confidence in your abili- 
ties, but I think there — I would commend to you some degree of hu- 
mility when you face some very experienced litigator who knows 
the ins and outs of the argument because he or she has done it a 
lot of times before. 

I am not going to get into your background. The Committee is 
well aware of that background and you have conceded it does not 
consist of litigation experience. But respond to — and I am really 
concerned about this. I appreciate your academic learning. But, I 
mean, I think I am a fairly smart lawyer trained in the law, but 
I do not think I would be the best candidate for a top con. law posi- 
tion in a top law school in the country. That is an analogy I appre- 
ciate. But speak to the concern I have, please. 

Ms. Kagan. Well, I appreciate it. And, first, let me say I com- 
pletely agree with you on the necessity of wisdom and judgment as 
opposed to just book learning. I think that this is true for many, 
many roles in life, the SG included. And I think one of the things 
I would hope to bring to the job is not just book learning, not just 
the study that I have made of constitutional and public law, but 
a kind of wisdom and judgment, a kind of understanding of how 
to separate the truly important from the spurious, or just a kind 
of situation sense, however you want to describe it. And, you know, 
I hope that you will look at some of the letters that people have 
written about me, because I think in my current job and other 
places, I hope that I have demonstrated that kind of judgment as 
opposed just to book learning. 

And I will say to you. Senator, I am in complete sympathy with 
what you said about humility, and I like to think — I like to think — 
that one of the good things about me is that I know what I do not 
know and that I figure out how to learn it when I need to learn 
it. And this was one of those things where I am going to make a 
very intensive study of what I might be missing when I come to 
the job, if you see fit to confirm me, and to talk to a lot of people 
within the SG’s Office and outside the SG’s Office, and really to try 
to figure out how to fill any gaps that there are. 

Now, when you think about a job like the SG, frankly, anybody 
has some gaps. You know, one person might not have the litigating 
experience; another person might not have the deep knowledge of 
constitutional or statutory law or so forth. But what you have to 
do is to try to figure out what you do not know. 

Senator Kyl. Sure. I appreciate that. The greatest knowledgeable 
surgeon, though, still has to get those fingers working to do the 
right kind of sewing, and there is a big difference between a 55- 
minute lecture and being constantly interrupted by the Court to 
where your wonderful presentation, you know, it gets sliced down 
into about five coherent things that you are able to say. And prac- 
tice is what enables you to do that. 

Let me just quickly ask you one matter, and this relates to the 
Solomon amendment that was also discussed earlier. The brief that 
you signed and that was submitted on behalf of the group of law 
schools the Court itself said represented a rather cramped interpre- 
tation of the law. It was not very kind to the interpretation in the 
brief that was submitted. 
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Do you think if you had been Solicitor General when Rumsfeld 
V. FAIR came to the Court, that you would have defended the stat- 
ute, and that you would have interpreted it to bar universities from 
discriminating against military recruiters? 

Ms. Kagan. I absolutely would have. Senator, and I am glad you 
asked that question because the answer is clear. The Third Circuit, 
of course, held the statute unconstitutional. That was actually not 
the ground on which we argued, but the Third Circuit held it un- 
constitutional. There is a clear obligation on the part of the Solic- 
itor General to defend the statute in that circumstance unless 
there is no reasonable basis to argue for the statute. And I feel 
comfortable in this case because it is a historic case, because I 
know the case — because I know the facts, because I know the liti- 
gating posture of the case, I feel comfortable saying, of course, 
there was a reasonable basis. I mean, my gosh, the Supreme Court 
rules 9-0. 

So I absolutely would have defended that statute, and I would 
have defended it in exactly the way that Senator Feingold has 
noted Generals Olson and Clement defended the McCain-Feingold 
law. 

Senator Kyl. Again, thank you. And I would appreciate the 
chance just to visit privately for a little bit. 

Senator Cardin. Senator Kyl, thank you for your inquiry. 

Let me just, if I might, put into the record — I think it is appro- 
priate at this point — the letter of endorsement that received from 
the Solicitor Generals from 1985 to 2009 in support of Dean Kagan. 
The letter states that, “Dean Kagan will bring distinction to the of- 
fice, continue its highest traditions, be a forceful advocate for the 
United States before the Supreme Court. Elena Kagan would bring 
to the position of Solicitor General a breadth of experience and a 
history of great accomplishment in the law. We believe that she 
will excel at the important job of melding the views of various 
agencies and departments into a coherent position that advances 
the best interests of the National Government. She will be a strong 
voice for the United States before the Supreme Court. Her brilliant 
intellect will be respected by the Justices, and her directness, can- 
dor, and frank analysis will make her an especially effective advo- 
cate.” 

That is from the former Solicitor Generals from 1985 to 2009. 

Senator Feinstein 

Senator Feinstein. Thank you very much, Mr. Chairman, and 
welcome to both of you and congratulations, and certainly, Ms. 
Kagan, as the first woman, it is a very special event, so double con- 
gratulations. 

You mentioned in response to a prior question that if the Solic- 
itor General’s Office is not broke, your view is do not fix it. But I 
would like to give you one instance where I believe it was, and that 
was in the case of Massachusetts v. the ERA, where California and 
11 States and a group of nonprofits sued the EPA for failing to reg- 
ulate greenhouse gas emissions that cause global warming. The So- 
licitor General opposed the suit. He argued that the States could 
not sue because they could not prove that the EPA’s decision af- 
fected them in any meaningful way. 
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The Supreme Court disagreed. It found that the emissions could 
cause sea level and water storage changes that would directly af- 
fect the States and their citizens. So this was one instance where 
I think a very bad decision was made. 

Do you believe it was wrong? And how would you decide these 
issues of standing? 

Ms. Kagan. Well, Senator, you ask a question that I do think 
goes to the role of the Solicitor General’s Office, because in that 
case the Solicitor General’s Office was representing the position of 
the agencies involved. And if it was right or if it was wrong was 
more a matter of whether the agency had decided the right thing. 
But I think the Solicitor General’s role, just as the Solicitor Gen- 
eral defends statutes to the best of her ability, the Solicitor General 
has to defend executive actions to the best of her ability as well. 

So if there is a regulation or if there is a policy or practice that 
the executive branch has set forward or that any particular agency 
in it has set forward, the usual thing for the Solicitor General to 
do is to vigorously defend that policy or practice in Court. And 
without knowing all the ins and outs of the communications be- 
tween the Solicitor General and the EPA in that case, I suspect 
that that is the decision that the Solicitor General made. 

Senator Feinstein. Yes, well, of course, there are many of us — 
I happen to be one — that believe that the EPA was very politicized 
in the past administration, and this is just one example. But essen- 
tially what you are saying is whatever the agencies want, the agen- 
cies would get in terms of a determination of standing. Is that cor- 
rect? 

Ms. Kagan. You know, I think that the presumption is — just like 
the presumption is that the Solicitor General’s Office defends stat- 
utes, the presumption is that the Solicitor General’s Office will de- 
fend agency actions and agency decisions to the best of its ability. 

Senator Feinstein. OK. Let me switch topics and ask: Are you 
both familiar with a bill that we spent a great deal of time on in 
the last session, and that is the Foreign Intelligence Surveillance 
Act? 

Mr. Perrelli. Senator, I am generally familiar with it. 

Senator Feinstein. How about you, Ms. Kagan? 

Ms. Kagan. Same. 

Senator Feinstein. Well, you mentioned the Jackson formula 
from Youngstown, and as you know, with the Terrorist Surveillance 
Program, the President sought to go outside the law and did, in 
fact, go outside the law. And that program now is totally under the 
Foreign Intelligence Surveillance Court. However, during this pe- 
riod of time, we were reviewing the Foreign Intelligence Surveil- 
lance Act, and we strengthened dramatically, I believe, the exclu- 
sivity sections of that act. 

When President Carter signed the act following the Church Com- 
mission’s revelations, he essentially called it the “exclusive tool of 
governance of the collection of foreign intelligence.” Well, the Arti- 
cle II authority of the President was used essentially to go around 
this. We then strengthened it additionally in this latest amended 
act, which is now law. 

Have you had an opportunity to review that? And do you believe 
that the exclusivity provisions are such that they are compelling 
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and, therefore, the President cannot go around this law and ille- 
gally then collect foreign intelligence? 

Mr. Perrelli. Senator, I have not looked at the exclusivity provi- 
sions for that precise purpose. Echoing Dean Kagan speaking be- 
fore, certainly in a circumstance where Congress has spoken di- 
rectly on a subject, whatever the authority President has is at its 
lowest ebb. So I think that statement by Congress will be an ex- 
tremely powerful statement in terms of what the authority of the 
executive branch is. 

Senator Feinstein. Ms. Kagan. 

Ms. Kagan. I cannot say anything more than that. 

Senator Feinstein. OK. Have either of you had an opportunity 
to review the Geneva Conventions? 

Ms. Kagan. Again, generally. Senator. 

Senator Feinstein. With respect to the laws of war, which essen- 
tially cover the detention of an enemy combatant for the duration 
of a conflict? 

Mr. Perrelli. Senator, I have had occasion to review that in the 
context of reviewing the Supreme Court’s decisions in that area to 
date. 

Senator Feinstein. Well, let me ask you this question then: Do 
you believe they are sufficient to detain an individual who is found 
to be an enemy combatant until the end of the conflict? 

Mr. Perrelli. Senator, I think I would want to consult further 
with experts in the field. The description from your question 
sounds similar to, at least in part, the Supreme Court’s decision in 
the Hamdi case. But I am not certain of all the potential exceptions 
or nuances to that. But certainly that was in part what a majority 
of the Court held in that case. That is the best of my recollection. 

Senator Feinstein. The reason I raise this is because I think it 
is going to be a fundamental question as we consider the end plan- 
ning for detainees as Guantanamo is closed, because the question 
arises: What do you do with people who might not be able to be 
tried but are adjudged, through a proper due process panel, to be 
a danger to the national security of this country and/or enemy com- 
batants? Can they continue to be held without trial? 

It is my understanding that the laws of war do permit this. Now, 
this is an asymmetric war, and it is apt to go on for a substantial 
period of time. But I was just curious whether you had a view on 
that. Clearly, you do not. 

Mr. Perrelli. Well, Senator, I think, as I indicated, my under- 
standing is that that is indeed what the Hamdi case held, and cer- 
tainly I think the President has made clear that, in considering the 
outcome of the Guantanamo review, keeping the country safe is his 
first priority. 

Senator Feinstein. Thank you. 

Thank you, Mr. Chairman. 

Senator Cardin. Thank you. 

Senator Graham. 

Senator Graham. To pick up where Senator Feinstein left off — 
which is an excellent question, and this country needs to discuss 
this openly and, quite frankly, somewhat behind closed doors. But, 
Dean Kagan, do you agree with me that under normal criminal law 
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there is no process to hold someone indefinitely without trial under 
domestic criminal law? 

Ms. Kagan. Under normal criminal law? Yes, I do agree with 
you. 

Senator Graham. And if you had a criminal statute that would 
allow someone to be held forever without trial, that would no 
longer be criminal law, it would be something else. 

Ms. Kagan. That seems right. Senator. 

Senator Graham. OK. Now, if one is at war — let me ask this: Do 
you believe we are at war? 

Ms. Kagan. I do. Senator. 

Senator Graham. OK. Let me read from Mr. Holder here. Would 
you consider him your boss? 

Ms. Kagan. In a manner of speaking. Senator. I guess he can fire 
me, so that makes him my boss. 

Senator Graham. That would make him your boss. But he seems 
to be — I think he would be a good boss. 

Ms. Kagan. I think so, too. 

Senator Graham. And I think you would be very qualified for 
your job. I asked him, “Do you think we are at war?” And he says, 
“I don’t think there’s any question but that we’re at war. I think 
to be honest, I think our Nation didn’t realize that we’re at war 
when, in fact, we were. When I look back at the 1990’s and Tan- 
zania, the embassy bombings, the bombings of the Cole, I think we 
as a Nation should have realized that at that point we were at war. 
We should not have waited until September 11, 2001, to make that 
determination.” 

Do you agree with that? 

Ms. Kagan. It is easy to agree with my boss in that cir- 
cumstance. 

Senator Graham. OK. I asked him where the battlefield might 
be. If we are at war, I asked him, “Where would the battlefield be?” 
And he gave what I thought was a — I said, “If you are trying to 
explain to a civics class, a 9th grade civics class about the battle- 
field in this war, what would it be?” And he said, “The battlefield — 
there are physical battlefields, certainly, in Afghanistan, but there 
are battlefields, potentially, you know, in our Nation. There are 
cyber battlefields that we’re going to have to — where we’re going to 
have to engage. But there’s also — and this sounds a little trite but 
I think it’s real — there’s a battlefield, if you want to call it that, 
with regard to the hearts and minds of the people in the Islamic 
world. We have to do things in a way, conduct ourselves in a way, 
that we win that battle as well, so that people there who might 
otherwise be well intentioned do not end up on the wrong side and 
against us.” 

Do you agree with that? Well, I certainly do, too. And I told him 
I felt what he was speaking of was the moral high ground. There 
is a physical high ground in traditional war, but in this war there 
is the moral high ground, and we have to maintain that moral high 
ground. I think at times we have lost it. But we also have to re- 
member we are at war. 

Now, I asked him this question: “Now, when you talk about the 
physical battlefield, if our intelligence agencies should capture 
someone in the Philippines that is suspected of financing al Qaeda 
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worldwide, would you consider that person part of the battlefield, 
even though we’re in the Philippines, if they were involved in al 
Qaeda activity?” Holder said, the Attorney General said, “Yes, I 
would.” 

Do you agree with that? 

Ms. Kagan. I do. 

Senator Graham. So that gets us back to Senator Feinstein’s 
question. Under law of armed conflict, as I understand it, and 
under the Geneva Convention, Article 5 says that if there is a dis- 
pute about status, what you are entitled to is an independent, neu- 
tral decisionmaker. And in most wars, that can be a battlefield de- 
termination by a single officer. But because this is a war without 
end, that will not end with a ceremony in the USS Missouri, there 
will be no defined end, I am all for giving more due process. 

But the point she is making, I think is an important point. You 
cannot detain someone indefinitely under criminal law. They have 
to have a trial. But under military law, if you are part of the 
enemy force, there is no requirement to let them go and go back 
to the war and kill your own troops. Do you agree that makes 
sense? 

Ms. Kagan. I think it makes sense, and I think you are correct 
that that is the law. 

Senator Graham. So America needs to get ready for this propo- 
sition that some people are going to be detained as enemy combat- 
ants, not criminals, and there will be a process to determine wheth- 
er or not they should be let go based on the view that we are at 
war, and it would be foolish to release somebody from captivity 
that is a committed warrior to our Nation’s destruction. 

Now, the point we have to make with the world, would you 
agree. Dean Kagan, is that the determination that led to the fact 
that you are an enemy combatant has to be transparent? 

Ms. Kagan. It does indeed. 

Senator Graham. It has to have substantial due process. 

Ms. Kagan. It does indeed. 

Senator Graham. And it should have an independent judiciary 
involved in making that decision beyond the executive branch. Do 
you agree with that? 

Ms. Kagan. Absolutely. 

Senator Graham. So we can go tell the world that this person is 
being held off the battlefield not because one person says so, but 
because there is a process that led to that determination where you 
had an independent judiciary involved. Do you think that is impor- 
tant for the Nation to make sure we have that kind of process? 

Ms. Kagan. I do. Senator. 

Senator Graham. I will look forward to working with you and 
this new administration on how to come up with a process that will 
make that statement, to let the world know that no one is being 
arbitrarily held based on just suspicion or emotion but based on 
evidence and a legal process. And some of these people are going 
to be held maybe for the rest of their life, but it will be based on 
our values, not theirs. And my message to those who are on the 
fence: Don’t join al Qaeda. Not only does it corrupt your own life 
and your own religion — if you happen to be a Muslim — you can 
wind up getting killed or dying in jail. 
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Now, Mr. Perrelli, one of the things that I have heen working on 
in the past administration, with not a whole lot of success, is trying 
to protect our intellectual property. I come from a manufacturing 
State. There are some people on this Committee who come from 
manufacturing States, and one of the edges that America has is the 
ability to innovate, but that innovation is routinely stolen in places 
like China and Russia and other places. 

Do you believe we have sufficient laws on the book to protect in- 
tellectual property in the global economy from regimes like China 
and other places in the world that are less than respectful? And if 
not, what could we do better? 

Mr. Perrelli. Well, I think. Senator, simply by identifying the 
problem, whatever mechanisms and laws we have in place cur- 
rently do not seem to be addressing the problem because, as you 
indicate, there are significant concerns and problems in a number 
of foreign countries with respect to the theft of intellectual prop- 
erty. 

I think through the transition process, I heard from members of 
both chambers about the need to ensure that there is an intellec- 
tual property task force that is focused on these issues, or at least 
appoint people who are focused on this. I know that this Committee 
was one of the sources of the bill that created a broader intellectual 
property position throughout the administration, and we hopefully 
will be able to focus on these issues. 

Senator Graham. Well, thank you both. I think you are excellent 
choices and you will do a good job for the country, and I look for- 
ward to supporting you. 

Ms. Kagan. Thank you. Senator. 

Mr. Perrelli. Thank you. Senator. 

Senator Cardin. Thank you. 

Senator Whitehouse. 

Senator Whitehouse. Thank you. 

Just to follow up on Senator Graham’s question, we passed legis- 
lation very recently that would set up an intellectual property czar 
in the White House that would empower the Department to put to- 
gether task forces on this. And, obviously, implementation is yet to 
be accomplished, but we very much hope that that will be a pri- 
ority for you, because I could not agree more with Senator Gra- 
ham’s concern about that. 

I want to first recognize and appreciate Solicitor General Fried 
is here, who has done such great service to Harvard, the Common- 
wealth of Massachusetts, and the country. And I am delighted to 
see the former OLC chief Jack Goldsmith also here, who shared 
such an important window into a truly extraordinary moment in 
the Department of Justice’s history. 

My question for both of you has to do with the Department itself 
as an institution. It has probably had its bleakest period. You will 
be the first new administration to inherit that and try to rebuild 
it. I understand from your prepared testimony that you understand 
that and are well positioned for that. 

And, Mr. Perrelli, you talked about your father’s long and distin- 
guished work for the Department of Justice and described your 
“reverence” — was the word you used — for the Department. 
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Dean Kagan, you talked about your clerkship for Justice Mar- 
shall and his pride in having served as Solicitor General and what 
you called the thrilling and humbling words, “I represent the 
United States of America.” 

I think those pieces of testimony put you in exactly the right 
place, but I want to hear each of your assurances that in all of your 
tasks, your first priority will be to defend the Department of Jus- 
tice as an institution upon which Americans can rely for com- 
petence, for honesty, and for integrity. 

Mr. Perrelli. I certainly can make that assurance. Senator. 

Ms. Kagan. Senator, I can as well, and one of the glories of the 
Solicitor General’s Office is that even in some very difficult times 
for the Justice Department, it has maintained its professionalism 
and its integrity and its refusal to be politicized. 

Senator Whitehouse. It has distinguished itself in that regard. 

We have heard disturbing testimony about the disassembly of 
traditional civil service safeguards that for a long time have pro- 
tected the Department and its career staff from political influence. 
We have heard of applicants being asked, as a measure of their 
qualification, why they want to serve George Bush. We have had 
them asked about the political background. We have had people 
who had associations that were deemed consistent with democratic 
or progressive or liberal views knocked out of consideration for ca- 
reer positions. And the danger of all of that is that as a result peo- 
ple whose first priority is to a party and to an ideology have been 
allowed to infiltrate the Department and they will not — did not in- 
tend to and now will not follow the traditions of independence, 
competence, and integrity that the Department has long stood for. 
But they are in now. And although in many respects they do not 
deserve it because they did not come in through a civil service 
proper process, they now enjoy the benefits of that civil service 
process. 

Now, some people who came in I am sure are as qualified as any- 
body else and as excited about being in the Department as anybody 
else and as keen to do the right thing as anybody else, just the way 
that I think pretty much everybody who comes to the Department 
of Justice for the first time has that feeling. But to the extent that 
there are people who have essentially infiltrated themselves to be 
moles for a particular party or advocates for a political ideology, 
what mechanisms do you have in place to protect the Department 
and people who count on their judgment in particular cases to be 
protected against that? 

Mr. Perrelli. Well, Senator, I think it is an important question, 
and I think there is no question on a forward-looking basis that we 
have to do everything possible to ensure that never again are par- 
tisan criteria used in the selection of career attorneys or staff in 
any way, and that includes promotion decisions as well as decisions 
about hiring. And I think that, you know, having served in the De- 
partment, you understand the tremendous — the incredible power of 
standing up and saying you represent the United States and the 
extraordinarily high standards to which we need to measure attor- 
neys at the Department of Justice. 

My view is that we need to make sure that everyone who is 
working at the Department is one with the mission, and that to the 
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extent that there are those whose first priority may he to some- 
thing other than the mission of t he Department of Justice, we will 
learn about that because their performance will demonstrate to us 
that they are working on something else or are focused on some- 
thing else rather than the needs and interests of the United States. 

Senator Whitehouse. So you are completely confident that the 
existing performance evaluation and review process of the Depart- 
ment is adequate to the task of defending it against people who 
may have infiltrated it for partisan purposes? 

Mr. Perrelli. I cannot say that I am completely confident. It is 
something I would want to look at, if I am confirmed, with the At- 
torney General and others. But I think my view is that, going for- 
ward, we need to evaluate people based on their performance, and 
their performance with respect to the mission of the Department, 
because in the past, to the extent that other criteria have crept in, 
that is why we have a problem. 

Senator Whitehouse. Well, I certainly hope that that is the 
case, and I am prepared to accept that it may be the case. But I 
am not convinced yet, and from my point of view, I just want to 
register that as a remaining open question. But I am delighted that 
you both are candidates for these offices. I look forward to working 
with you, and I appreciate very much that you have taken this step 
to serve in these positions. The hassle and the criticism and the 
hours and the pay are all somewhat different than what you have 
experienced at different times in your pasts, but there is nothing 
quite like the responsibility and the honor. So I wish you well. 

Ms. Kagan. Thank you. Senator. 

Mr. Perrelli. Thank you. Senator. 

Senator Cardin. Senator Hatch. 

Senator Hatch. Well, thank you, Mr. Chairman. I welcome both 
of you to the Committee. I have great respect for both of you, and 
I appreciate the fact that you are willing to give your time to public 
service. It means a lot to me. 

You both have excellent academic credentials. Dean, you have 
done a terrific job up there at Harvard. 

Ms. Kagan. Thank you. 

Senator Hatch. No question about it. And I think it is evidence 
by the number of professors who are here today, a number of whom 
I consider close friends and who have weighed in in your favor 
from time to time with me. And I really appreciate you are both 
excellent lawyers, you are both excellent scholars. 

Let me just raise a case with you. Dean Kagan, that I raised 
with David Ogden last week, and that is the child pornography 
case titled Knox v. United States. Now, this is important not only 
because protecting children is one of the highest matters of impor- 
tance, but because of the attempt to weaken enforcement of the 
child pornography statute. That was first made by the Solicitor 
General in his brief to the Supreme Court awhile back. Suddenly, 
the Solicitor General asked that a different definition of child por- 
nography be used and the conviction in that case be reconsidered. 

You said in your opening statement that the Solicitor General 
must defend “any Federal statute in whose support any reasonable 
argument can be made.” In my opinion, the Solicitor General at 
that time failed in this duty in the Knox case where something as 
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important at the protection of children was involved. And that is 
what the new Solicitor General in the last incoming Democratic ad- 
ministration did. 

Now, I do not want a Solicitor General who will use that office 
to change the law through the courts. Neither the Solicitor General 
nor the courts make the law. Congress does. And I know you write 
in the area of First Amendment law and about legislative efforts 
to restrict obscenity and pornography. 

Now, do you have any comment on the Knox case? And how will 
you keep that sort of thing from happening on your watch? 

Ms. Kagan. Senator, I do not know the case, and I am not sure 
I understand which Solicitor General did what when. 

Senator Hatch. Well, it was the first Solicitor General in Presi- 
dent Clinton’s tenure. 

Ms. Kagan. I see. But then it was defended later? 

Senator Hatch. Yes, it was — well, actually, it turned out, I 
think, all right in the end. But that was the argument. 

Ms. Kagan. Well, either way. Senator, I would have no difficulty 
in this area whatsoever. I mean, I would have no difficulty in any 
area defending a statute. And I cannot imagine why one would 
have any in this area. 

Senator Hatch. Well, in your review of Professor Stephen 
Carter’s book on the confirmation process, you wrote that the Sen- 
ate should ask judicial nominees about their views on constitu- 
tional issues, the direction they would take the Court, and even 
about votes that they would cast. Now, I would like 

Ms. Kagan. The 

Senator Hatch. Even about votes they would cast. How do you 
square this with the principle that judges must be impartial and 
with the oath they take to provide justice without respect to per- 
sons? 

Ms. Kagan. It is a great question. Senator, and I am not sure 
that sitting here today I would agree with that statement. I wrote 
that piece — after I had worked on this Committee, I had the privi- 
lege — 

Senator Hatch. If you want to know the truth, I remember when 
Judge Bork was here. He had written some outlandish things from 
time to time, but he was absolutely brilliant. And he did it more 
as an academic, as a teacher, and some on this Committee held 
that against him very badly. But the fact of the matter is that I 
think it is good for teachers to raise all kinds of issues on all sides 
of cases. 

Ms. Kagan. Right, right. 

Senator Hatch. And you are good at that. 

Ms. Kagan. Well, thank you. Senator. I was just going to say, 
you know, I wrote that when I was in the position of sitting where 
the staff is now sitting and feeling a little bit frustrated that I real- 
ly was not understanding completely what the judicial nominee in 
front of me meant and what she thought. But I think that you are 
exactly right, of course, that there are other — that this has to be 
a balance. The Senate has to get the information that it needs, but 
as well, the nominee for any particular position, whether it is judi- 
cial or otherwise, has to be protective of certain kinds of interests. 
And you named the countervailing ones. 
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Senator Hatch. Let me just say that I may not agree that 
Thurgood Marshall was the greatest attorney of the last century, 
but I agree with you he is one of the greatest. And I have nothing 
but respect for what he did for the civil rights community and the 
courage that he had in doing that. And so I think I would just com- 
mend you for having had the privilege of working with him and 
others on the Supreme Court who were giants at that time when 
you were there. I think you have had some tremendous experiences 
in your life, and, naturally, I respect that. 

Now, Mr. Perrelli, I do not want to ignore you. 

[Laughter.] 

Senator Hatch. If you are confirmed to be Associate Attorney 
General, you will oversee the Justice Department’s Civil Rights Di- 
vision. In the last several years, the Division has launched some 
important initiatives which reflect a more comprehensive vision of 
civil rights, and I want to know if you intend to continue these pro- 
grams and priorities. Let me give you an illustration. 

One of these is the protection of religious liberty. Now, I take a 
tremendous interest in that. Naturally, as a member of the Church 
of Jesus Christ of Latter Day Saints, the only church against whom 
an extermination order was issued by a Governor of a State, I nat- 
urally have a great deal of concern, and not just for my faith but 
for people of all faiths. You know, it is the first liberty mentioned 
in the First Amendment to the Constitution. 

Now, the Division right now has a Special Counsel for Religious 
Discrimination to handle these cases. It has also developed a strong 
program for enforcing the Religious Land Use and Institutionalized 
Persons Act, which I introduced and which was passed unani- 
mously by the Senate and the House. I think it is a very important 
bill. 

Now, what priority will the Civil Rights Division under your 
leadership give to the protection of religious liberty? Will you main- 
tain the position of Special Counsel? And I would like your views 
on how this will fit into your approach to civil rights? 

Mr. Perrelli. Well, Senator, it is an important question, and I 
agree with you that we need to continue the efforts of the Civil 
Rights Division in protecting religious freedom. As I indicated pre- 
viously, one of my concerns is that the number of statutes that the 
Civil Rights Division is enforcing has only increased while its staff- 
ing has actually been declining over time. 

With respect to the particular position that you reference, I think 
I would want to talk to the incoming Assistant Attorney General 
for Civil Rights at such time when he or she is nominated and con- 
firmed about the right approach here. But I agree fundamentally 
that work on the RLUIPA, which I worked on when I was at the 
Department of Justice in the drafting phases, in cooperation with 
this Committee, is an extremely important statute, and we need to 
continue significant enforcement efforts with respect to it. 

Senator Hatch. Well, thank you. I want to express my regard for 
both of you, and I have really enjoyed listening to your comments 
here today. I think you both are very, very top-flight people with 
top-flight abilities. And I appreciate your willingness to serve here 
in Washington. It is not as much fun as Harvard, I have got to tell 
you. In fact, it gets pretty miserable at times. 
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[Laughter.] 

Senator Hatch. But I am glad to have you here and glad that 
you are willing to serve. 

Ms. Kagan. Thank you, Senator. 

Mr. Perrelli. Thank you, Senator. 

Senator Cardin. Thank you. Senator Hatch. 

Senator Wyden. 

Senator Wyden. Thank you, Mr. Chairman. I want to welcome 
both of our witnesses as well. I know we have votes, and both Sen- 
ator Kaufman and I are going to try and get our 5 minutes in, and 
we will try and do it quickly. 

Mr. Perrelli, let me start with you on the white-collar crime 
issue. I think we all understand that hundreds of billions of dollars 
is going out to the financial sector at this time, and we have seen 
this enormous spree of rip-offs, investment schemes, and frauds 
and the like. You have looked at what your predecessors in the 
Bush administration have done in the financial fraud area. What 
will you do specifically to change the Bush policy and beef up the 
fight against white-collar crime? 

Mr. Perrelli. Well, Senator, I appreciate the question, and I 
agree that, particularly in the current phase of the economy that 
we are in, we need to be extraordinarily vigilant both on the civil 
and criminal side in enforcing the law against those who would de- 
fraud consumers as well as defraud the Government. 

As the Associate Attorney General, most of the jurisdiction of the 
components that I would supervise, if confirmed, is focused on the 
civil side, civil enforcement. But there is criminal jurisdiction, for 
example, over scammers that come out of the FTC, and those are 
enforced by the Civil Rights Division. 

Through the transition process, I think we talked a lot about the 
need for enhanced FBI — additional FBI agents to focus on white- 
collar crime, because over the last several years the FBI has really 
had to transform itself into a national security agency. We have 
also talked about the need for additional U.S. Attorneys and work- 
ing with Assistant United States Attorneys in the field, figuring 
out whether a centralized task force or a more dispersed approach 
is appropriate. 

But I certainly think that we will need to focus on fraud both 
against consumers, mortgage fraud, and fraud against the Govern- 
ment, particularly with large sums of money flowing to the private 
sector. Those are going to need to be extraordinarily important pri- 
orities for 

Senator Wyden. You have told me that you would look at putting 
more agents on it and more U.S. Attorneys. I want to hold the 
record open on this point because I want to know specifically what 
you would do to beef up the fight against white-collar crime rel- 
ative to what was done in the Bush administration. You can get 
back to us quickly on that? 

Mr. Perrelli. I can. Senator. 

Senator Wyden. Very good. Second point for you, you rep- 
resented the Recording Industry Association, and there was an ag- 
gressive there to pursue individuals who share music files. Now, 
clearly, the Department of Justice has got to set some priorities, 
and given the need to set priorities, do you believe that Govern- 
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ment prosecutors ought to devote time to pursuing individuals ac- 
cused of these illegal downloads if we are talking about, say, a 
small number of music files? 

Mr. Perrelli. Senator, with respect to the enforcement of the 
criminal copyright laws, that again would likely fall within the 
Criminal Division, so it would not necessarily fall under the pur- 
view of the Associate Attorney General. 

I would say that, to date, I think the career prosecutors of the 
Criminal Division have never yet concluded that it was an appro- 
priate use of their resources to pursue such action. 

Senator Wyden. And you would support that? 

Mr. Perrelli. I have no reason to disagree with it. Senator. 

Senator Wyden. OK. One question for you, Ms. Kagan, and I 
share Senator Hatch’s views about your qualifications, and we are 
looking forward to your confirmation. I want to ask you about the 
unusual case of Ali al-Marri, the legal resident of the United States 
who has been held at the military brig in Charleston for the past 
several years. He is currently the only U.S. person being held in 
prison in the United States on the grounds that he was declared 
an enemy combatant. And I want to go at this issue in a careful 
way because it is certainly, you know, a possibility that you may 
have to argue the case. 

So let us kind of set aside that, and what I would like is just a 
little bit of your thinking without it just being 35,000 feet about 
the kind of legal principles and the legal analysis that you might 
bring to cases like this without getting you into the area that you 
might 1 day have to argue. 

So do not be so general that you just take me to 35,000 feet and 
I do not get a sense of your thinking, and at the same time, I want 
to be respectful of the fact that you may one day be arguing. I am 
just trying to get a sense of how you think about these kinds of 
cases. 

Ms. Kagan. Senator, I appreciate the question, but I have this 
urge actually to stay up at 50,000 feet. 

Senator Wyden. I got the drift. 

Ms. Kagan. For the reasons that you say. You know, the Presi- 
dent has authorized a review of this case and all the various ways 
of dealing with it, and that review is ongoing. I do not know really 
anything because, you know, I am only a nominee and I have no 
sense of how it is proceeding or how this might get to the Court, 
whether it would get to the Court, if it got to the Court what the 
arguments would be. I just feel as though I do not want to step into 
that area. This is, you know, very much an ongoing case, and also 
an ongoing exploration in the Justice Department of how to deal 
with it. 

Senator Wyden. Well, tell me then about the balance, the con- 
stitutional balance as you would think about it. What our country 
has always been about is protecting the public good — in this case, 
fighting terrorism ferociously — and at the same time, being sen- 
sitive to individual liberty. Talk to me about how you approach the 
balance. 

Ms. Kagan. Fighting terrorism ferociously and also fighting ter- 
rorism within the rule of law. And those are the two things that 
you have to make sure happen at one and the same time. 
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Senator Wyden. Thank you, Mr. Chairman. 

Senator Cardin. Senator Kaufman? 

Senator Kaufman. Thank you, Mr. Chairman. 

Dean Kagan, Mr. Perrelli, I am really pleased that you are tak- 
ing on these new assignments, and although. Dean Kagan, what I 
find is that when we were working for Chairman Biden, we got to 
question a lot earlier. And, frankly, most of the questions that I 
had have already been asked, and I do not see any reason to repeat 
them. 

I especially want to associate myself with Senator Whitehouse’s 
remarks about the Justice Department and what has happened in 
recent years — not to look back. I agree with President Obama. We 
should be looking forward. But, clearly, there are some things that 
went on there that are disturbing in terms of keeping career people 
and in terms of the kind of people that are presently there and in 
terms of recruiting people. I think you are going to have some ex- 
cellent recruits for the Justice Department, and it is a challenge 
you have to meet. And, Dean Kagan, I am glad to hear that you 
feel that the Solicitor General’s Office is in good shape in this re- 
gard. 

I want to just thank you for — we have a vote coming up. I just 
want to thank you for serving. I think you are, as Senator White- 
house said, going to have an incredible experience in the Justice 
Department. I think that what we are going to be doing in the Jus- 
tice Department, as Senator Wyden said, are extremely difficult 
questions. No one wants to make these questions any simpler, and 
I think. Dean Kagan, that the question he asked you and the fact 
that the Justice Department is looking into this and trying to de- 
termine is really one of the key things. 

So I want to thank you very much for coming here today. Thank 
you for serving. I think you are excellent selections, and I wish you 
all good luck. 

Thank you, Mr. Chairman. 

Senator Cardin. Thank you. Senator Kaufman. 

Let me just echo what Senator Kaufman has just said and thank 
both of you for being willing to serve our country. These are very 
important positions, and as Senator Whitehouse said, it is going to 
be long days. Your family are going to make continued sacrifices, 
and we thank them for being willing to share your talent with our 
country. 

The hearing record will remain open for one week in order for 
members to submit questions in writing. I would urge you all to 
please respond to those questions as quickly as possible so that we 
can complete the process that we need to go through to make a rec- 
ommendation to the floor in regards to confirmation. 

Chairman Leahy apologizes for not personally being here today. 
Other business kept him away from the Committee. Without objec- 
tion, his statement will be made part of the record, and once again, 
I thank you all for your courtesies today. 

With that, the Committee will stand adjourned. 

[Whereupon, at 12:05 p.m., the Committee was adjourned.] 

[Questions and answers and submissions for the record follow.] 
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QUESTIONS AND ANSWERS 


Responses to Follow-up Questions of Senator Tom Coburn, M.D. 

“Nomination of Thomas Perrelli to be Associate Attorney General of the United States" 
United States Senate Committee on the Judiciary 
February 10, 2009 


1. Mr. Perrelli, you received a set of documents from me addressing 

pornography’s effects on adults and children. Please review those documents 
and respond to them accordingly. 

At my hearing you asked me whether 1 personally believe that adult obscenity 
contributes to the sexual exploitation of children in any way, and you offered to send 
me literature on the topic. I have reviewed the two summaries you forwarded, 
compiled by a social scientist at the University of Pennsylvania, which indicate her 
view that exposure to extreme forms of pornography can teach behaviors, including 
the sexual exploitation of children. It appears there is a great deal of literature on 
the subject, and without a comprehensive examination of the research, I am hesitant 
to come to any firm conclusions on the science. 

I agree that dissemination of obscenity violates federal law and must be prosecuted, 
among other reasons, because of the potential effect such violations of law have on 
both parents and minor children. As a father now of two children, I believe 
strongly that our children ought to be protected from predators, and if confirmed as 
the Associate Attorney General would work to the extent possible to make sure the 
Department of Justice vigorously enforces the appropriate laws. 
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RESPONSES TO WRITTEN QUESTIONS OF SENATOR CHUCK GRASSLEY 
TO THOMAS PERRELLI, TO BE ASSOCIATE ATTORNEY GENERAL FOR 
THE U.S. DEPARTMENT OF JUSTICE 


DEFENDING/FOLLOWING ACTS OF CONGRESS 


Many times an Administration will not agree with a particular statute, even though the 
language and intent of Congress are crystal clear. In addition, many times an individual 
who has been appointed to enforce the laws may not personally agree with a particular 
statute on the books. Yet, you will be called on to enforce and defend the laws as written 
by the legislative branch, regardless of your own personal and philosophical views. 

1. If you are confirmed, will you commit to enforce and defend the laws and the 
Constitution of the United States, regardless of your personal and 
philosophical views on a matter? 

Yes. If confirmed, my decisions as Associate Attorney General will be 
governed by my best legal judgments, not my personal or philosophical 
views. 

OBSCENITY PROSECUTIONS 

1 . I think everyone would agree that protecting children and families from obscenity 
is a worthwhile objective. Do you concur that the Justice Department must 
continue to aggressively pursue criminal and civil litigation against those who 
violate federal obscenity taws? Why or why not? 

Although the Justice Department’s criminal prosecutions for obscenity fall 
outside the purview of the Associate Attorney General, if confirmed 1 would 
ensure that the Department vigorously defends the federal statutes, such as 
the Child Online Protection Act of 1998, the Communications Decency Act of 
1996, and the PROTECT Act of 2003, that are important to those efforts in 
all cases where reasonable arguments can be made in support of those 
statutes. I would vigorously defend those statutes not only because they are 
the laws of the United States, but because it is important that the Department 
have all the tools it needs to protect children and their families from 
obscenity. 

2. Will you commit to seeing that obscenity prosecutions remain a top priority at the 
Justice Department? 

Although the Justice Department’s criminal prosecutions for obscenity fall 
outside of the purview of the Associate Attorney General, I would support 
the Attorney General’s efforts to make protecting children and their families 
a high priority. 
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3. Do you believe that the Justice Department has adequate tools to effectively 
combat obscenity and child exploitation? Do you believe that further legislation 
is necessary to protect our children? 

If confirmed as Associate Attorney General, I will consult with Department 
officials under my supervision to determine whether they have the tools they 
need to enforce the laws. If further civil legislation is needed, I will work 
with the Committee to resolve any issues. 

SUPREME COURT DECISION IN HELLER 


This past year, the U.S. Supreme Court held in the Heller case that the Second 
Amendment protects an individual’s right to possess a firearm, regardless of their 
participation in a “well regulated militia.” President-elect Obama stated that he 
supported an individual’s right to possess a firearm and signaled his support for the 
Heller decision. 

1 . What is your personal opinion of the rights afforded by the Second Amendment? 

I believe that the rights afforded by the Second Amendment are laid out in 

District of Columbia v. Heller, 554 U.S. (2008), which recognizes an 

individual right to bear arms and imposes limitations on the regulation of 
firearms. 

2. What is your personal opinion of the Heller case? 

The Heller decision is the law of the land. 

3. If you are confirmed, will you commit to protect an individual’s right to possess a 
firearm? If so, how? 

If I am confirmed as Associate Attorney General, I will commit to defending 
and enforcing the laws of the United States as they have been interpreted by 
the courts, including by the Supreme Court in Heller. 

BANKRUPTCY 


Comprehensive bankruptcy reform was enacted a few years back, and because of it, I 
believe that the bankruptcy system has been made much better and fairer. Nevertheless, 
critics of this legislation want to weaken the statute. 

1 . Will you commit to actively support enforcement of the bankruptcy reform 
law, and make enforcement of the bankruptcy laws a priority for the U.S. 
Trustee’s Office? 
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Yes. 

2. Will you support and encourage greater enforcement actions by the U.S. 
Trustee’s Office to prevent abusive or fraudulent bankruptcy filings? How? 

Yes. If confirmed as Associate Attorney General, I will work with the 
U.S. Trustee’s Office to determine how best to prevent abusive or 
fraudulent bankruptcy filings. 

3. Will you assist in efforts to fight attempts to undermine the bankruptcy reform 
law? 

Yes. 

4. There was a great deal of controversy about whether the Bush Administration 
sought to remove U.S. Attorneys and hire Justice Department personnel for 
political and ideological reasons. I’m concerned that a similar issue could 
arise under the new Administration with respect to the U.S. Trustee’s Office, 
which governs the Justice Department’s statutory responsibility for 
implementing our bankruptcy laws. It is my understanding that the Executive 
Office of the U.S. Trustee in Washington, DC is filled with non-political 
career attorneys, and it is currently headed up by a non-political career 
attorney, Clifford White. As the Associate Attorney General with direct 
supervision over the U.S. trustees, will you commit to keeping politics out of 
the U.S. Trustee Program? 

As Associate Attorney General 1 would be committed to ensuring that 
politics play no role in the hiring, promotion, or firing of any career civil 
servant, as well as to ensuring that politics never be permitted to interfere 
in the Department’s work. 

ANTITRUST 


As you know, I have been extremely concerned about increased agribusiness 
concentration, reduced market opportunities, fewer competitors in the marketplace, and 
the inability of family farmers and producers to obtain fair prices for their products. I 
have also been concerned about the possibility of increased collusive and anti- 
competitive business practices in the agriculture sector. 

1 believe that the Justice Department’s Antitrust Division needs to dedicate more time 
and resources to agriculture competition issues. The Justice Department must play a key 
role in limiting monopsonistic and monopolistic behavior in agriculture. 

1 . I would like to get a commitment from you that the Antitrust Division will pay 
heightened attention to agribusiness transactions. Can you assure me that 
agriculture antitrust issues will be a priority for DOJ if you are confirmed? 
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If confirmed as Associate Attorney General, I will work to make 
enforcement of federal antitrust laws as they apply to the agricultural 
sector a priority. The Antitrust Division plays an important role in 
ensuring a competitive marketplace, and the laws must be enforced 
whenever the facts so warrant. Agriculture is an important industry, 
both for consumers and producers, and it is important to insure that the 
antitrust laws are fulfilling their purposes in that field. 

2. Senator Kohl and I have introduced S. 364, the Agriculture Competition 
Enhancement Act. This legislation, among other things, would require the 
Justice Department to issue agriculture merger guidelines. Can I get your 
commitment that the Justice Department will work with us on moving this bill 
forward? 

I look forward, should I be confirmed, to working with the Committee on 
these issues. 

CONGRESSIONAL OVERSIGHT 


1 . If confirmed, will you pledge to be responsive to all Congressional requests for 
information in a timely manner? Including requests for documents and witnesses 
for interviews? 

I commit to working with the Committee, should I be confirmed as Associate 
Attorney General, to ensure that its requests for information receive timely 
responses. 

2. Will you work to ensure that responses are not held up due to lengthy 
“clearance” processes at subordinate agencies such as the FBI? 

Although supervision of the FBI is generally outside the purview of the 
Associate Attorney General, I believe it is important that responses be 
provided timely. If I am confirmed, I will encourage subordinate agencies 
within the purview of my office to respond to the Committee’s requests in a 
timely manner. 

OLC OPINION ON RANKING MEMBER ACCESS TO DOCUMENTS AND 
INFORMATION 


On December 5, 2001, the Office of Legal Counsel (OLC) issued a Letter Opinion to the 
General Counsel at the Department of the Treasury. The Opinion titled “Application of 
Privacy Act Congressional-Disclosure Exception to Disclosures to Ranking Minority 
Members,” concludes that the Privacy Act “prohibits the disclosure of Privacy Act- 
protected information to the ranking minority member” of a congressional committee of 
jurisdiction that requests information from a Federal agency. The Opinion reached this 
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conclusion despite the fact that the Privacy Act allows disclosures, “to either House of 
Congress, or, to the extent of matter within its jurisdiction, any committee or 
subcommittee thereof, any joint committee of Congress or subcommittee of any such 
joint committee.” Nowhere in the statute does it define “committee” to mean only the 
Chairman and not the Ranking Member. Despite the plain language and the court 
interpretations to the contrary, this Opinion is used as a shield to prevent disclosure of 
information to Ranking Members. 

1 . Do you support the position taken by DOJ in this OLC Opinion? 

I have not studied the Privacy Act or the OLC Opinion in question in 
sufficient detail to respond substantively to questions about these matters. 
That said, I believe it is important to cooperate with the Committee’s efforts 
to fulfill its legitimate oversight functions. 

2. Do you believe that, as a general matter. Ranking Minority members of a 
Committee should be prohibited from obtaining information from an agency 
absent the approval of the Chairman? If so, why? 

There are circumstances in which the executive branch is not in a position to 
disclose certain information, such as when disclosure would violate a statute 
or impair the executive branch’s ability to fulfill its responsibilities, which 
include (but are not limited to) national security, law enforcement, or 
litigation interests. 

Subject to such limitations, 1 believe that the Department should cooperate 
with the Committee to ensure that the legislature can exercise its legitimate 
oversight functions. 

3. In your opinion, couldn’t the wording of the Privacy Act that allows disclosure 
“to either House of Congress, or, to the extent of matter within its jurisdietion, 
any committee or subcommittee thereof’ be construed to allow disclosure to 
Ranking Members if the Administration was willing to do so? Please explain 
why or why not. 

1 have not studied this provision of the Privacy Act in sufficient detail to 
respond appropriately to the question of statutory interpretation that this 
question presents. That said, I recognize the importance of executive branch 
cooperation in facilitating the Committee’s legitimate oversight functions. 

4. Will you pledge to work with Ranking Minority Members of Committees on any 
oversight request, regardless of the OLC Letter Opinion? 

Although 1 have not studied the OLC Opinion in sufficient detail to comment 
substantively on its requirements, 1 recognize the important interests of 
individual members in oversight matters. 
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FALSE CLAIMS ACT 

1. If you are confirmed, will you vigorously enforce the False Claims Act? 

Yes. The Government has recovered over $22 billion through False Claims 
Act cases since 1986, and I will support the Attorney General’s efforts to 
make sure that the Department vigorously enforces the False Claims Act. 

2. Will you oppose efforts by industry groups, including the health care industry and 
the defense industry, to weaken the False Claims Act and the qui tarn provisions 
of the Act? 

Yes. 

3. Do you have any question as to the constitutionality of the False Claims Act and 
its qui tarn provisions? 

No. 

4. Do you anticipate any decrease in the budget for the Justice Department’s 
Commercial Litigation section which is responsible for false claims prosecutions? 
In previous years, the Justice Department has specifically requested litigation 
support funds, including funding for accounting experts, for pending false claims 
cases. Are you committed to securing the funding necessary to successfully 
litigate False Claims Act cases? 

The False Claims Act is a critical tool in protecting the Government and 
taxpayers against the misuse of taxpayer funds by private sector recipients. 

If confirmed, I will make every effort to ensure that the Department devotes 
sufficient resources to enforcing the FCA. 

5. Will you support efforts to utilize the False Claims Act to recover government 
money lost to fraud or abuse of government bailout funds, including but not 
limited to funds expended under the Troubled Asset Relief Program and other 
direct infusions of Government money used to prop up the balance sheets of 
various financial institutions across the country? Why or why not? 

Yes. The False Claims Act should be used to address misuse of taxpayer 
funds whenever warranted by the evidence and the law. 

6. Recently, a lawsuit was filed alleging that the seal provision of the False Claims 
Act, codified at 31 U.S.C § 3730(b)(2), is unconstitutional. That provision 
requires that False Claims Act cases by qui tarn relators be filed in camera and 
remain under seal for at least 60 days, and not be served upon the defendant until 
the court orders. This provision was designed to give the Government ample time 
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to investigate an allegation before making the case public, while protecting 
evidence and the whistleblowers from undue harm or influence. The other benefit 
of the seal provision is that it allows fiivolous complaints to remain under seal 
without causing harm to a defendant In the past, I’ve been a critic of prolonged 
extensions of the seal. I believe the Justice Department should use the seal 
judiciously and not abuse its discretion. I also believe some transparency on the 
part of the Department would go a long way to dispelling questions about the seal. 
That said, I think the seal does a lot of good, especially in protecting 
whistleblowers against retaliation. Do you believe the seal provision of the False 
Claims Act is unconstitutional? Why or why not? 

As Associate Attorney General, I would defend the False Claims Act and 
Section 3730(b)(2)’s seal requirement against any such constitutional 
challenge, including the challenge raised in ACLU v. Mukasey (E.D. Va. filed 
Jan. 15, 2009), so long as there are reasonable arguments in its defense. The 
seal requirement serves very important governmental interests, and it does 
so without unduly restricting the free flow of information. 

7. Will you work cooperatively with me — and other members of this Committee — ^to 
ensure that legislation I introduced restoring the original intent of the False 
Claims Act is reviewed by the Department in a timely manner with constructive 
input? 


Yes. 


WHISTLEBLOWERS 


1. Will you provide Congress with accurate and timely information regarding any 
action taken, administrative or criminal, against individuals who retaliate against 
whistleblowers? 

If confirmed as Associate Attorney General, 1 will make every effort to 
respond in a timely manner, consistent with law and Department policy, to 
Committee requests regarding actions taken against individuals who retaliate 
against whistle blowers. 

2. I have closely monitored the treatment of whistleblowers by the FBI over the 
years. Could you please address what safeguards you will put in place to ensure 
that all FBI whistleblowers are not subject to retaliation, be if from the Office of 
Professional Responsibility or elsewhere within the FBI or DOJ? 

As Associate Attorney General, I would not have direct responsibility over 
the FBI, but I believe that unlawful retaliation against any Department 
employee should not be tolerated. 1 will fully cooperate with other officials in 
the Department to determine whether current protections are adequate, both 
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with respect to FBI employees and others in the Department, or whether 
other protections are necessary. 

3. What actions will you personally take to abate any fears of retaliation against 
individuals who are critical of procedures, practices or policies that do not 
guarantee or execute the primary mission and goals of both the FBI and DOJ? 

If confirmed as Associate Attorney General, I will remind my subordinate 
leadership that unlawful retaliation against legitimate whistleblowers wiU not 
be tolerated and will be subject to appropriate disciplinary measures. I will 
take any such violations, as well as any allegations of such violations, very 
seriously. 

DOJ OAAM AUDIT OF JUVENILE JUSTICE GRANTS 


Last year, the Judiciary Committee started reviewing legislation to reauthorize the 
Juvenile Justice Delinquency Prevention Act. As part of that discussion, I reviewed some 
of the past audits the Inspector General conducted of Juvenile Justice grant expenditures 
and I was quite shocked at the findings. These reports showed a series of problems with 
grant expenditures by OJJDP grantees. 1 believe a top to bottom review of OJJDP grant 
funding is necessary to ensure that taxpayer dollars are being spent appropriately. 

I was encouraged to learn that the Office of Audit, Assessment, and Management at the 
Office of Justice Programs has plaimed a two-part assessment of OJJDP grants. This 
review is similar to an amendment I proposed in Committee. This assessment is planned 
to begin in the first quarter of this year and will review the effectiveness of OJJDP as 
well as general compliance of grantees receiving awards. I believe this assessment will 
be an important tool to assist Congress as we review the grant management of OJJDP. 

1 . Will you commit to ensuring that this audit is completed as envisioned and is not 
impeded by the change in administration? 

Yes. 

2. Will you make a commitment to consider all the recommendations that are made 
by OAAM, including any necessary reforms to OJJDP? 

Yes. I look forward to the OAAM’s recommendations and am committed to 
ensuring that OJJDP grants are spent effectively for the purposes they were 
intended. 

BYRNE/JAG GRANTS 


The Byme/JAG program has been successful because it provides vital resources of both 
equipment and staff to state and local law enforcement when they assist in the 
prosecution of federal crimes, such as drug crimes. In my home state of Iowa, the 
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Byme/JAG funding is used to form multi-jurisdiction drug task forces. In Border States, 
Byme/JAG ftmding is used to help shore up border security. It is this use of funds for 
truly federal purposes that makes the Byme/JAG grants a worthwhile endeavor. 

However, while the Byme/JAG program has tmly helped state and local law enforcement 
fight violent crimes that have a federal nexus, there are a number of other grant programs 
at DOJ that lack a similar corresponding federal nexus. I am concerned that as budgets 
tighten and deficit spending increases, funding must be given to programs that are tmly 
federal in character and are not just spending money on purely state matters. 

1 . Will you ensure that the Byme/JAG program remains the cornerstone of federal 
financial assistance to state and local law enforcement agencies? 

Yes. In overseeing the Office of Justice Programs, 1 would be committed to 
ensuring that the Byrne/JAG program is reinvigorated. As it has in the past, 
Byrne/JAG should play a paramount role in providing federal assistance to 
state and local law enforcement. 

2. Will you review the various grant programs at DOJ to ensure federal dollars are 
spent on matters that are tmly federal in nature and not merely slush funds for 
state expenditures? 

Yes. Federal grants should be used for the purposes for which they are 
intended, not for unrelated state purposes. The funds that Congress 
allocated to the Byrne/JAG program in the American Recovery and 
Reinvestment Act of 2009 will be of important assistance in fulfilling the 
program’s purposes, and 1 am committed to ensuring that the funds are 
spent appropriately. 
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Responses to Written Questions for Thomas Perrelli from Senator Specter 

I . During our courtesy visit and at your confirmation hearing, I asked for your views on a 
Congressional Research Service (CRS) analysis regarding Congress’ oversight authority 
with respect to the Department of Justice (DOJ). That statement is reproduced below; 

[A] review of congressional investigations that have implicated DOJ or DOJ 
investigations over the past 70 years from the Palmer Raids and Teapot Dome to 
Watergate and through Iran-Contra and Rocky Flats, demonstrates that DOJ has been 
consistently obliged to submit to congressional oversight, regardless of whether litigation 
is pending, so that Congress is not delayed unduly in investigating misfeasance, 
malfeasance, or maladministration in DOJ or elsewhere. A number of these inquiries 
spawned seminal Supreme Court rulings that today provide the legal foundation for the 
broad congressional power of inquiry. All were contentious and involved Executive 
claims that committee demands for agency documents and testimony were precluded on 
the basis of constitutional or common law privilege or policy. 

In the majority of instances reviewed, the testimony of subordinate DOJ employees, such 
as line attorneys and FBI field agents, was taken formally or informally, and included 
detailed testimony about specific instances of the Department’s failure to prosecute 
alleged meritorious cases. In all instances, investigating committees were provided with 
documents respecting open or closed eases that included prosecutorial memoranda, FBI 
investigative reports, summaries of FBI interviews, memoranda and correspondence 
prepared during the pendency of cases, confidential instructions outlining the procedures 
or guidelines to be followed for undercover operations and the surveillance and arrests of 
suspects, and documents presented to grand juries not protected from disclosure by Rule 
6(e) of the Federal Rules of Criminal Procedure, among other similar ’’sensitive” 
materials. Congressional Research Report, “Investigative Oversight; An Introduction to 
the Practice and Procedure of Congressional Inquiry”, pp. 23-24 (April 7, 1995). 

You testified that you agreed with the statement with regard to the scope of permissible 
oversight but that the statement did not discuss the “countervailing interests of the 
executive branch” that in certain circumstance require deviation from the foregoing 
standard. 

a. Please explain in detail what you meant by the “countervailing interests of the 
executive branch.” 

As I testified at my hearing, I agree with the statement’s description of the scope 
of the permissible oversight by Congress that reaches all aspects on which it 
could legislate. I noted that the passage did not discuss the countervailing 
interests of the executive branch in certain circumstances. By that I meant the 
times when there is a tension between Congress’s oversight interests and 
executive branch interests, such as where disclosure would impinge on the 
executive branch’s ability to fulfill its responsibilities or would violate a federal 
statute. These circumstances include, for example, situations in which disclosure 
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would impair the executive branch’s ability to carry out its national security, law 
enforcement, litigation, and other responsibilities. 

b. Please explain under what circumstances you think it is justified for the executive 
branch to deviate from the standard set forth in the CRS statement above. 

I believe, for example, there can be instances where the Department of Justice is 
asked to discuss pending matters. Grand Jury testimony, or other information 
that could compromise an ongoing investigation or litigation. There could also 
be situations where Congress is asking for disclosure of advice given to the 
President or other senior oflicials, thus implicating significant confidentiality 
interests of the Executive Branch. I am, however, sensitive to the Committee’s 
legitimate oversight interests, and 1 believe that in the ordinary course the 
Department and the Committee can reach an accommodation that will permit 
the Committee to conduct its necessary oversight, consistent with the 
Department’s interests and responsibilities. 

2. At your confirmation hearing, I asked you whether you thought the Obama 

Administration’s invocation of the state secrets doctrine in Mohamed et al. vJeppesen 
Dataplan, Inc., currently before the U.S. Court of Appeals for the 9* Circuit, was an 
appropriate use of the doctrine. You responded that to answer the question you required 
more knowledge about the classified information at issue. 

a. Please explain your views on the current Administration’s assertion of the state 
secrets doctrine in Mohamed et al. v. Jeppesen Dataplan, Inc. 

Without having reviewed all of the relevant information in question, including 
the classified materials, 1 am unable to provide fully informed views on the 
invocation of the state secrets privilege in that case. I understand that the 
Attorney General has announced a review of assertions of the privilege and, if 
confirmed, I will participate in that review if directed by the Attorney General. 

b. In your view, what are the parameters of the state secrets doctrine? 

Under United States v. Reynolds, 345 U.S. 1 (1953), the state secrets privilege can 
be invoked only following careful consideration by appropriate executive branch 
officials. Once the privilege is properly invoked, courts determining whether the 
privilege applies must then give deference to the Government’s invocation of it; 
the privilege must be upheld if the Government demonstrates a “reasonable 
danger” that disclosure will harm the national security. Reynolds, 345 U.S. at 10. 
As courts have interpreted the doctrine, it covers information that, among other 
things, if disclosed, would result in “impairment of the nation’s defense 
capabilities, disclosure of intelligence-gathering methods or capabilities, and 
disruption of diplomatic relations with foreign governments.” Ellsberg v. 
Mitchell, 709 F.2d 51, 57 (D.C. Cir. 1983). 
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c. Please provide your opinion on S. 417, the “State Secrets Protection Act,” which 
was introduced on February 1 1, 2009. 

I have not yet reviewed the State Secrets Protection Act, but I would be glad to 
do so if I am confirmed and to consult with career Department of Justice 
officials concerning the legislation. I believe it is extraordinarily important, both 
to individual litigants and to the national interest, that the state secrets privilege 
not be abused. 

3. At your confirmation hearing, I asked for your views on whether criminal sanctions for 
corporate malfeasance are more appropriate than monetary fines. 

a. Please explain your position and your reasoning 

The appropriate sanction for corporate malfeasance will depend a great deal 
upon the particular facts of any given case. I do support, however, the 
availability of criminal sanctions and believe that, in appropriate cases, 
prosecutors must seek such sanctions and/or seek sufficient monetary fines to 
both punish the corporate offender and deter other corporate entities from 
violating the law. 

4. In your Supreme Court brief in the Schiavo case (in opposition to Mrs. Schiavo’s parents’ 
application for an injunction), you argued that Congress exceeded its authority in 
enacting the federal statute that gave Mrs. Schiavo’s parents the opportunity to file suit in 
federal court. In my view, Congress has the authority to grant jurisdiction, which it did in 
the Schiavo matter. At your confirmation hearing, I asked you whether you stood by the 
assertions set forth in your brief. You answered that your argument before the Supreme 
Court was that “Congress cannot, through any vehicle, overturn a prior final court 
judgment.” 

a. Please explain your views on when Congress has the authority to establish federal 
jurisdiction and why it did not in this case. 

In the Schiavo litigation, I represented a client and sought to advance my client’s 
interests as effectively as I could. As was argued in briefs on behalf of Michael 
Schiavo in his role as guardian of Theresa Schiavo, at the time Congress enacted its 
law, the issues related to Ms. Schiavo’s medical condition, wishes, and her rights 
(under both state and federal law) had been fully litigated through the Florida state 
courts, including multiple appeals and petitions for certiorari to the U.S. Supreme 
Court. As was argued in those briefs, the Supreme Court has held that Congress 
may not enact legislation that has the effect of nullifying a decision in a particular 
case. Plaut v. Spendthrift Farms, Inc., 514 U.S. 211,219, 225 (1995); see United 
States V. Klein, 80 U.S. (13 Wall.) 128 (1871). As was argued in those briefs, if 
Congress would have been unable to enact such a law had the original litigation 
concerning Ms. Schiavo’s medical condition and wishes been litigated in federal 
court. Congress could not have enacted such legislation to overthrow the final 
decision of a state court, which had adjudicated state and federal rights, given 
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principles of federalism inherent in the Constitution. See Alden v. Maine, 527 U.S. 
706, 752-53 (1999). One judge in the Eleventh Circuit did opine that the statute 
exceeded Congress’ authority. 

5. You have engaged in extensive redistricting litigation representing Democratic voters and 
legislators, including Democratic Speaker of the Oklahoma House of Representatives 
Larry E. Adair in Alexander v. Taylor, 51 P.3d 1204 (Sup. Ct. 2002) and Democratic 
voters in Pennsylvania in Vieth v. Jubelirer, 541 U.S. 267 (2004). Have you ever 
represented Republicans in a redistricting case? If confirmed, you will be at the 
Department of Justice after the 2010 Census when new redistricting plans will be 
submitted to the Department for approval under Section 5 of the Voting Rights Act. Do 
you believe that you should reeuse yourself from consideration of any redistricting plans 
given your past representation of the Democratic Party in several redistricting cases? 

Why or why not? 

I do not recall representing specific Republican voters or legislators in redistricting 
litigation. If I am confirmed as Associate Attorney General, I will consult with the 
Department’s career ethics ofiicials on any matter in which I believe there may be 
legitimate concern about my ability to fulfill my obligations to my client, the United 
States Government. I will not hesitate to recuse myself when ethical obligations 
require it. 

a. What steps will you take to ensure that you prior advocacy will not have any 
influence on decisions you make if confirmed as Associate Attorney General? 

I will consult with the Department’s career ethics officials on any matter in which I 
believe there may be legitimate concern about my ability to fulfill my obligations to 
my client, the United States Government. 1 will not hesitate to recuse myself when 
ethical obligations require it. 

7. In Vieth v. Jubelirer, Democratic voters in Pennsylvania sued Republican state executive 
and legislative officers, alleging that the officers enacted legislation creating voting 
districts that favored Republicans in violation of the constitutional one-person, one- vote 
requirement. In a split decision with no majority opinion, the Court held that political 
gerrymandering claims were nonjusticiable because no judicially discernible and 
manageable standards for adjudicating such claims exist. The Court stated that the 
appellants, whom you represented, took “a run at enunciating” a workable standard. 
According to the Court, the standard you enunciated “rests upon the principle that groups 
(or at least political-action groups) have a right to proportional representation,” a 
principal not recognized by the Constitution. As you know, Section 2 of the Voting 
Rights Act, which prohibits abridgement of the right to vote on the basis of race or color, 
specifically states that Section 2 does not establish “a right to have members of a 
protected class elected in numbers equal to their proportion in the population.” 42 U.S.C. 
1973. 
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a. If confirmed, do you intend to use Section 2 to sue any states that do not have 
congressional representation in a ratio that is in strict accord with the racial and 
ethnic demographics of their state? 

If confirmed as Associate Attorney General, I would seek to enforce the Voting 
Rights Act’s Section 2 as the facts and law require. That law requires consideration 
of “the totality of the circumstances”; as the statute puts it, “nothing in [Section 2] 
establishes a right to have members of a protected class elected in numbers equal to 
their proportion in the population.” 42 U.S.C. § 1973(b). 

With respect, the briefs that I helped to prepare in Vieth v. Jubelirer expressly 
disclaimed the proposition that proportional representation is required. As those 
briefs stated, “Importantly, this test [i.e., the test that was proposed] does not 
compel proportional representation and is not satisfied by a mere demonstration 
that a political party has won fewer seats than its share of the electorate suggests.” 
The briefs also stated that “(i]n America, no political, racial, or socioeconomic 
group has a constitutional right to proportional representation” (citations omitted). 

b. In Vieth, Justice Scalia, for a four-member plurality, wrote that the Court should 
declare all claims related to political (but not racial) gerrymandering 
nonjusticiable. He stated that, because no court had been able to find an 
appropriate remedy to political gerrymandering claims in the 18 years since the 
Court decided Davis v. Bandemer, 478 U.S. 1 09 ( 1 986) (which held that such a 
remedy had not been found yet, but might exist), it was time to recognize that the 
solution simply did not exist. Do you agree with Justice Scalia’s conclusion on 
behalf of the four-member plurality that all claims related to political 
gerrymandering are nonjusticiable? 

The Supreme Court has twice struggled with the issue of partisan gerrymandering, 
and twice, five justices have concluded that political gerrymandering claims are 
justiciable. Vieth v. Jubelirer, 541 U.S. 267 (2004); Davis v. Bandemer, 478 U.S. 109 
(1986). Justice Scalia’s view in Vieth did not command a majority of the Court. 

c. Why or why not? 

Five members of the Supreme Court in Vieth ruled that partisan gerrymandering 
claims are justiciable, but they did not agree on a precise standard for evaluating 
those claims. 

8. Please explain your involvement, if any, in IMP AC 2000, the national organization 

responsible “for formulating, coordinating and implementing Democratic congressional 
redistricting efforts.” 

The law firm in which I am a partner, Jenner & Block LLP, was retained by 
IMPAC 2000 several years ago. I provided advice on one of IMPAC 2000’s matters, 
but other lawyers at my law firm handled the bulk of the work. 
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9. Inihs recent cass of Crawford V. Marion County Election Board, 128 S. Ct. 1610(2008), 
which upheld Indiana’s photo identification requirement, Justice Stevens stated “that 
flagrant examples of [in-person voter] fraud in other parts of the country have been 
documented throughout this Nation’s history by respected historians and journalists, that 
occasional examples have surfaced in recent years, and that Indiana’s own experience 
with fraudulent voting in the 2003 Democratic primary for East Chicago Mayor - though 
perpetrated using absentee ballots and not in-person fraud - demonstrate that not only is 
the risk of voter fraud real but that it could aflect the outcome of a close election.’’ 
Despite such extensive evidence, however, there are those who continue to deny that 
voter fiaud exists or that steps need to be taken to remedy the problem. The Commission 
on Federal Election Reform chaired by former President Jimmy Carter and former 
Secretary of State James A. Baker III profoundly disagreed, finding that our “electoral 
system cannot inspire public confidence if no safeguards exist to deter or detect fraud or 
to confirm the identity of voters.’’ 

a. Do you believe voter fraud, including votes cast by ineligible individuals, is a 
significant problem? 

I believe that any unlawful activities relating to the conduct of an election are 
significant problems. 

b. Do you agree with Justice Stevens’ conclusion in the Crawford case that in- 
peison voter fraud not only exists but “could affect the outcome of a close 
election”? 

I agree that depending on the closeness of the election and the level of “in- 
person voter fraud,” such activity could affect the outcome of the election. 

c. Do you agree that the Justice Department should ensme that people who are 
ineligible to vote do not dilute the votes of eligible voters? 

1 agree that both civil and criminal laws governing the conduct of elections 
should be enforced. Both the Department of Justice and state governments 
play a role in this effort. 

d. If confirmed, would you commit to enforcing laws that ensure those who are 
ineligible to vote do not cast illegal votes? 

If confirmed, I would certainly seek to enforce federal laws as the evidence 
and law warrant, to the extent such enforcement falls within the jurisdiction 
of the components that I would supervise. 

10. For the first 10 years that the National Voter Registration Act of 1993 (NVRA) was in 
effect, the Justice Department never filed a single enforcement action against any state 
for failing to maintain its voter registration list and purge ineligible voters. In the 
previous administration, the Civil Rights Division of the Department of Justice, which 
you will oversee if confumed, brought suit against jurisdictions that had failed to purge 
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ineligible voters as required by the NVRA. Those enforcement actions have been sharply 
criticized as attempts to “disen&anchise” voters. 


a. If confirmed, will you continue the practice of pursuing enforcement actions as 
required under the NVRA to ensure that states maintain accurate and up-to-date 
voter registration lists? 

1 agree that the maintenance of accurate and up-to-date voter registration 
lists is an important goal, and if confirmed, I would consult with the 
Department’s career professionals to determine the best tools for helping 
states reach that goal. 1 would seek to take appropriate action when 
warranted by the facts and the law. 

1 1 . Absentee ballots are particularly vulnerable to vote fraud, and “no-fault” absentee ballot 
laws that allow any registered voter to use an absentee ballot for any or no reason and the 
growing movement toward all-mail elections further weaken the safeguards enacted to 
prevent voter fraud. 

b. Do you agree that absentee ballots should be reserved for individuals who cannot 
vote in person at their assigned polling place on Election Day or at early voting 
sites prior to the election? 

As a policy matter, issues regarding the availability of absentee ballots are 
typically handled by state law. To the extent there is a federal role in these 
issues, I would consult carefully with career Department offrcials if a 
particular state policy in this area is inconsistent with federal law. 

c. Do you agree that to increase the difficulty of fraudulent voting with absentee 
ballots, individuals submitting absentee ballots should be required to provide a 
copy of an identification document containing a photograph with their absentee 
ballots? 

As a policy matter, issues regarding the manner in which voters are to 
identify themselves are typically handled by state law. To the extent there is 
a federal role in these issues, 1 would consult carefully with career 
Department officials if a particular state policy in this area is inconsistent 
with federal law. 

d. Do you agree that to deter the forgery of voter signatures, the signatures on 
absentee ballots should be either notarized or witnessed by at least two other 
individuals who provide their addresses and telephone numbere, and the number 
of voter signatures that any single individual is allowed to witness should be 
limited? 

As a policy matter, issues regarding the signature requirements on absentee 
ballots are typically handled by state law. To the extent there is a federal 
role in these issues, I would consult carefully with career Department 
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officials if a particular state policy in this area is inconsistent with federal 
law. 

e. Do you agree that to prevent intimidation and fraud, unrelated third parties, 

including campaign workers and candidates, should be prohibited from delivering 
absentee ballots? 

As a policy matter, issues regarding the handling of absentee ballots are 
typically handled by state law. To the extent there Is a federal role in these 
issues, 1 would consult carefully with career Department officials if a 
particular state policy in this area is inconsistent with federal law. 

12. In your brief before the Supreme Court in Turner Broadcasting System, Inc. v. Federal 

Communications Commission, you argued, in the cable television context, that the federal 
government has an interest “of the highest order” in maintaining what you refer to as 
“broadcast diversity.” Your brief emphasizes “Congress’ interest in a multiplicity of 
diverse broadcast sources.” 

a. Do you believe that the federal government, rather than the free market, should 
determine the content of broadcasts, regardless of the medium? 

As Associate Attorney General, my primary role in any such matters would be to 
enforce or defend the laws as Congress passes them and the regulations as 
agencies promulgate them. The must carry statute represented an effort by 
Congress to enact a narrowly taQored regulation to advance important state 
interests. That statute, which Congress itself intervened to defend at one point, 
was upheld by the U.S. Supreme Court as consistent with the First Amendment. 

b. Do you agree that government regulation could have the effect of eliminating 
certain programming that is demanded by audiences through the free market? 

Depending on the regulation in question, I agree that regulation can aflect the 
programming that would otherwise be offered through an unregulated market. 

c. Please set forth your position on so-called “Fairness Doctrine.” 

Whether a regulation or statute implementing the so-called “Fairness Doctrine” 
is good policy generally does not fall within the jurisdiction of the Department of 
Justice. I would support the Department’s review of the constitutionality of any 
specific legislation or regulation under consideration. 

d. Do you agree that if the Fairness Doctrine is implemented, it could force the 
elimination of some programming (e.g., conservative talk radio programming 
might be cancelled to make way for less commercially viable programs with 
contrasting viewpoints)? 

I have not studied the potential effects that the Fairness Doctrine, if 
implemented, would have on talk radio programming. A statute or regulation 
implementing the so-called Fairness Doctrine would have to be analyzed closely 
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under the First Amendment to determine if it could be justified under the 
relevant standards. 

13. In your questionnaire, you state that as Counsel to the Attorney General and then as 
Deputy Assistant Attorney General in the Clinton Administration, you were “very 
involved in tobacco policy matters, including efforts to enact federal legislation 
concerning tobacco.” What were your policy recommendations in this regard? 

a. Please explain what “efforts” you took to enact legislation concerning tobacco. 

As Counsel to the Attorney General, I worked with the Senate Commerce 
Committee, then chaired by Senator McCain, and others in the executive branch 
to draft comprehensive tobacco legislation in the first half of 1998. That effort 
was unsuccessful. 

b. Please explain your supervisory role over the Justice Department’s Tobacco 
Litigation Team in United Stales v. Philip Morris. 

From 1999 to 2001, 1 was one of two Deputy Assistant Attorneys General who 
supervised the conduct of the Tobacco Litigation Team, which itself consisted 
entirely of career attorneys at the Department of Justice. In that context, I met 
with career attorneys to hear their recommendations on the Department’s 
litigation strategy and reviewed work product, such as specific pleadings and 
briefs. 

16. According to FBI statistics, in the U.S., all traditionally defined property crimes 
accounted for $16 billion in losses in 2005. The best estimates for losses from 
counterfeiting and piracy exceed that number by ten or fifteen times. Yet, the Justice 
Department spends a very small amount of resources combating intellectual property 
theft. In fact, in FY2007, the Department filed only 217 intellectual property cases, 
sentencing less than 300 defendants. 

d. If confirmed, what will you do to ensure that resources and responses are 
conunensurate with the scale of the threat and the gravity of the injury to the 
economy, public health and safety? 

As 1 noted during my hearing, responsibility for the enforcement of the criminal 
copyright laws typically falls within the Criminal Division; accordingly, 
enforcement decisions and, in large part, budget decisions, related to those 
crimes would be outside of my purview if I am confirmed as Associate Attorney 
General. To the extent 1 am involved in the budget process or other matters 
related to enforcement of the laws governing intellectual property, I will work to 
ensure that resources are allocated properly. 

17. In 2003, the Justice Department created an internal “IP Task Force” to raise the priority 
of intellectual property enforcement and to coordinate the efforts of the many 
components of the Department drat play an important role in this area, including the 
Criminal Division, the U.S. Attorneys, the FBI, the Civil Division and the Antitrust 
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Division. That Task Force remained in place throughout the Bush Administration and 
Deputy Attorney General Mark Filip last served as its head. 

a. Do you intend to continue the IP Task Force as an integral part of the 
Department’s strategy to protect intellectual property? 

If confirmed as Associate Attorney General, I would seek the advice of the 
career professionals who work in the area, as well as participants on the IP 
Task Force, and work with others involved in the process to help determine 
the most effective approach to enforcing federal law in this area. Given the 
Task Force’s structure, I do not anticipate that the Associate Attorney 
General would have the final decision on that issue. 

b. Given your background, do you expect to head this Task Force, rather than the 
Deputy Attorney General? 

I have no current expectation to head the IP Task Force, assuming that it 
continues. If I am confirmed, I will work with the Attorney General and the 
Deputy Attorney General to ensure that the Task Force is appropriately 
staffed. 

18. In 2007, the FBI and the People’s Republie of China Ministry of Public Security 
conducted the largest ever joint counterfeiting and piracy investigation, “Operation 
Summer Solstice,” Throughout the course of this investigation, agents arrested 25 
individuals in China and seized more than a half billion dollars worth of counterfeit 
software (worth more than all the counterfeit and pirated goods seized by Customs and 
Boarder Ihotection in FY2007 j. 

a. If confirmed, what will you do to build on the success of operations like this that 
involve cooperation with foreign counterparts (especially China) and to address 
the problem of counterfeiting and piracy at its source? 

If confirmed as Associate Attorney General, the work of the FBI would not be 
under my responsibility. That said, to the extent that issues related to foreign 
theft of intellectual property fall within the purview of the Associate Attorney 
General’s responsibilities, I will work with other components of the Department 
as appropriate to find effective means to enforce U.S. law. 
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Responses to Senator Ron Wyden 
Questions for the Record for Thomas Perrelli 


My state, Oregon, has twice voted on ballot measures on physician aid in dying. I opposed these 
measures as a private citizen and Oregon voter. However, my Senate seat does not give me the 
authority or the right to substitute my personal beliefs for judgments made twice by the people of 
Oregon, and as a Senator, I have fought to protect the decision of Oregonians on their right to 
make decisions around the end of life. 

You represented Michael Schiavo, the husband of Terri Schiavo, in a case that also dealt with the 
government’s role in end-of-life decisions. 1 objected to efforts by Congress to intervene in that 
case and to give the federal judiciary jurisdiction over a decision that traditionally has been 
reserved to the states. I have deep concerns regarding the potential authority of courts, 
legislative bodies, or government agencies to dictate such personal, moral questions. 

If you are confirmed as Associate Attorney General, what principles would you use in deciding 
whether the Department of Justice should get involved in litigation over end-of-life decisions? 

If confirmed as Associate Attorney General, 1 would apply the same principles in that 
context as 1 would in any other. The obligation of the Department of Justice is to represent 
the interests of the United States, and its powers should be invoked only when an interest of 
the United States is at stake. 

Do you believe that current laws on end-of life decision-making give courts an appropriate 
authority over end-of-life issues, or do you believe there should be certain limitations on the 
availability of litigation in such matters? 

It is my understanding that when a competent adult’s wishes regarding end-of-life issues 
are unknown, most states provide some type of judicial process that attempts to ensure that 
the individual’s wishes are determined and carried out in a manner consistent with state 
law. 1 am unaware of any reason to believe that such state processes are inadequate. 

Would you advocate any changes in Federal law that would impact end-of-life decision- 
making? 

In general, this has been an area governed by state law. I have no plans to advocate for 
changes to federal law that would override state eflbrts in this area. 

Would you advocate any changes in Federal law that would preempt, restrict, or in any way 
interfere with Oregon’s Death with Dignity law? 

I have no plans to advocate for such changes, unless there was a law, regulation, or 
Executive Order of the President or Attorney General proposed for which I believed there 
were reasonable arguments in support of its constitutionality. 
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Follow-up Questions of Senator Tom Coburn, M.D. 

Hearing: '^Nomination of Elena Kagan to be Solicitor General of the United States" 
United States Senate Conunittee on the Judiciary 
February 10, 2009 


Solomon Amendment 

President Obama has said, “the notion that young people, . .anywhere, in any university, aren’t 
offered the choice, the option of participating in military service, I think is a mistake.” As 
solicitor general, you are tasked with deciding whether and when to appeal if a lower court rules 
against the government in any case. 

• If a lower court strikes down the Solomon Amendment, which it appears this 
Administration supports, will you recommend intervening on behalf of the government to 
defend the policy, even though you once described its defeat as “gratifying?” (Reported in 
the Harvard Law news on 1 1/30/04 after the Third Circuit struck down the Solomon 
Amendment) 

• Would you recuse yourself from personally arguing a case involving the Solomon 
Amendment? 

• Will you commit to ensuring a vigorous defense of the Solomon Amendment, providing 
the resources and expertise necessary to vehemently defend the policy? 

• Do you believe that you would enjoy a job that requires you to advance a policy that you 
have described as “discriminatory,” “deeply wrong,” “unwise,” “unjust,” “abhorjrentj,” a 
“profound wrong,” and a “moral injustice of the first order?” 

Answer: As 1 stated at my confirmation hearing, 1 know well the facts and issues 
involved in Rumsfeld v. FAIR, 547 U.S. 47 (2006), and 1 feel confident in saying that had 
I been Solicitor General at the time that the 3rd Circuit held the Solomon Amendment 
unconstitutional, I would have sought certiorari in the Supreme Court, exactly as then- 
Solicitor General Paul Clement did. A fortiori, now that the Supreme Court has upheld 
the Solomon Amendment, if confirmed I would vigorously defend it against 
constitutional challenge. I would not recuse myself from participating in or personally 
arguing such a case because I would feel confident in my ability to supply such a defense 
given the responsibilities and role of the Solicitor General. I understand that role as 
representing the interests of the United States, not my personal views. I indeed think that 
I would enjoy, as well as be deeply honored by, the Solicitor General’s position if 1 am 
fortunate enough to be confirmed. The advocate’s role is frequently to put aside any 
interests or positions other than those of her clients. And as 1 hope I expressed at my 
confirmation hearing, I would take enormous pride in representing and advancing the 
interests of the United States as a client - even if 1 would not myself have voted for every 
one of its statutes. 


Solomon Amendment — Aunelioration 

The Association of American Law Schools (AALS) requires that law schools “ameliorate” the 
“presence of the military on campus.” This guide, produced by the Association of Legal Career 
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Professionals, was produced after the Supreme Court upheld the validity of the Solomon 
Amendment. 

• Are you familiar with the “Amelioration Best Practices Guide,” published by the 
Association of Legal Career Professionals in August 2007? 

• As dean of Harvard Law School, did you ever consult the Guide or adopt any of its 
recommendations? If so, which ones? 

• The only ameliorative step that is “absolutely mandated” by the AALS is that a notice be 
posted stating that the military’s so-called discriminatory practices are inconsistent with 
the schools nondiscrimination policy. Also required, however, is an additional 
“amelioration” step. Do you believe that an additional step is necessary? If so, why is 
notice insufficient to educate law students of the difference in policy? 

• Do you believe that law schools should not only ameliorate any perceived ills that stem 
from military activities or presence on campus, but that they should also protest either the 
military’s presence or policies? (The Guide refers to a “commitment to acts of protest and 
amelioration.”) 

• The Guide describes “[p]rotesting or picketing military recruiters when they come to 
campus” as an “ameliorative step.” 

o Do you think the Guide’s characterization of protesting or picketing as 
“amelioration” is accurate? 

o Do you believe such conduct is appropriate? 

o As dean, do you ever encourage or participate any such protests or pickets of the 
military? 

Answer: I am not familiar with the 2007 Guide to which this question refers, and I never 
consulted it. I do have some knowledge of earlier AALS guidance on the same issue, 
which suggested that law schools engage in “amelioration practices.” My general 
approach to this guidance was to interpret it as urging law schools to create a respectful 
and welcoming environment for gay and lesbian students, which as the dean of Harvard 
Law School, I would have tried to do regardless. I have never specifically thought about 
the questions whether the AALS should require “amelioration steps” beyond notice or 
what the AALS counts as “amelioration.” Again, because 1 understood the concept of 
“amelioration” as doing the kinds of things that make a community of students feel 
welcome and respected on campus (which 1 do for many communities of students), I 
never experienced this guidance as particularly intrusive. I certainly do not think law 
schools should feel any obligation to protest the military’s restrictive employment 
policies; at the same time, 1 believe in principles of free expression that permit members 
of a law school community to engage in peaceful and non-disruptive protests of all kinds, 
including to express opposition to governmental policies. The freedom to engage in such 
expressive activity indeed was relevant to the Court’s decision in Rumsfeld v. FAIR: in 
holding that the Solomon Amendment does not violate the First Amendment, the Court 
noted that “law schools remain free under the statute to express whatever views they may 
have on the military’s congressionally mandated employment policy,” id., at 60, and 
“students and faculty are free to associate to voice their disapproval of the military’s 
message.” Id, at 69-70. During my tenure as Dean, Harvard Law School itself never 
sponsored or organized protests of the military’s employment policy, but students 
sometimes did so. I made remarks at one assembly organized for this purpose by 
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Lambda, our gay and lesbian student organization, in October 2004; I have provided 
press coverage of this event to the Judiciary Committee. I believe I also may have 
attended but not spoken at one other event of this kind. 

ROTC: 

• As dean of Harvard Law School, your decision to restrict military recruiters’ access to 
students was limited to career services. Does your personal opposition to the Solomon 
Amendment mean that you also support barring the ROTC from college campuses? 

• As dean of the law school, did you ever express objection to the exclusion of the ROTC 
from Harvard? 

Answer: As dean of Harvard Law School, I felt a responsibility to apply and defend the 
School’s longstanding nondiscrimination policy, which prohibits our Office of Career 
Services from assisting any organization (not just the military) that discriminates in 
employment. At the same time, I worked to ensure that military recruiters in fact had 
available an alternative and effective method of access to our students. My statements 
and actions defending the Law School’s general nondiscrimination policy did not sweep 
more broadly. The position 1 took does not entail a view on the exclusion of ROTC from 
college campuses, and I never expressed a position on the exclusion of ROTC from 
Harvard. 


Other: 

• Please discuss your view of the Second Amendment, in light of the recent Heller decision. 
I would like to better understand the lens through which you view this right, as you will 
surely be faced with related legislation as Solicitor General. 

Answer: The Supreme Court held in District of Columbia v. Heller, 128 S.Ct. 2783 
(2008), that the Second Amendment guarantees an individual right to keep and bear arms. 
In light of this right, the Court invalidated a ban on handgun possession in the home. At 
the same lime, the Court stated that “some measures regulating” firearms would comport 
with this constitutional right. Essentially, the Court made clear that the Second 
Amendment right to bear arms should be treated like any other constitutional right - the 
Court, for example, offered an analogy to the First Amendment - providing strong but 
not unlimited protection. As 1 indicated at my confirmation hearing, my concept of the 
Solicitor General’s role includes respect for Supreme Court precedents such as Heller and 
for the principle of stare decisis generally. 

• In the 109th Congress, both the Senate and the House passed legislation making it a 
federal crime to transport a minor across state lines to obtain an abortion. Despite 
bipartisan support in both bodies, such legislation never became law. Should we be so 
fortunate as to enact this legislation during President Obama’s term, will you commit to 
supporting and defending it to the best of your ability? 

o Do you believe the Constitution protects a woman’s right to obtain an abortion? 
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o If you do believe the Constitution protects a women’s right to obtain an abortion, 
do you believe limitations such as the one described above would pass 
constitutional muster? 

Answer: If I am confirmed as Solicitor General, I would commit to defending this 
statute, as I would defend any other, so long as there is any reasonable basis for doing so. 
I am not familiar with this statute’s terms or the constitutional arguments that were made 
for or against it. The Court has held that the Due Process Clause protects a woman’s 
right to terminate a pregnancy, subject to various permissible forms of state regulation. 

In most cases, the critical inquiry is whether a regulation imposes an “undue burden” on 
the exercise of the right - or otherwise stated, places a “substantial obstacle” in the path 
of a woman seeking an abortion. See Planned Parenthood v. Casey, 505 U.S. 833 
(1992). As Solicitor General, I owe respect to this body of law and to the principle of 
stare decisis. If there were a reasonable basis for arguing that the statute comported with 
this body of law, I would defend the statute. 

• President Obama has nominated Dawn Johnsen as Assistant Attorney General for the 
Office of Legal Counsel. As Solicitor General, you will most likely work closely with Ms. 
Johnsen. Ms. Johnsen is a prolific writer. I would like to ask you about some of the 
positions that she has taken on issues that may come before you if you are confirmed, 
o In a law review article in the Yale Law Journal, Ms. Johnsen wrote, “In recent 
years, however, courts and state legislatures have increasingly granted fetuses 
rights traditionally enjoyed by persons. Some of these recent ‘fetal rights’ differ 
radically from the initial legal recognition of the fetus in that they view the fetus 
as an entity independent from the pregnant woman with interests that are 
potentially hostile to hers.”[i) Do agree with this statement? 
o In another Yale Law Journal article she wrote, “Granting rights to fetuses in a 

manner that conflicts with women’s autonomy reinforces the tradition of 
disadvantaging women on the basis of their reproductive capability. By subjecting 
women’s decisions and actions during pregnancy to judicial review, the state 
simultaneously questions women’s abilities and seizes women’s rights to make 
decisions essential to their very personhood. The rationale behind using fetal 
rights laws to control the actions of women during pregnancy is strikingly similar 
to that used in the past to exclude women from the paid labor force and to confine 
them to the “private” sphere. ”( 2 ] Do you agree with this statement? 

Answer: 1 have not read either of these articles, and I do not know what kind of 
legislation Professor Johnsen was discussing. For these reasons, I do not think I can 
sensibly comment on Professor Johnsen’s observations or conclusions. 


[ijD. Johnsen, “The Creation ofFetal Rights;...”, 95 YALE L.J. 599 (1986). 
[ 2 ] D. Johnsen, “The Creation of Fetal Rights: . . .”, 95 Y ALE L.J. at 624-25. 
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Questions from Senator Cornvn 

1 . As Solicitor General, you would be charged with defending the Defense of 
Marriage Act. That law, as you may know, was enacted by overwhelming 
majorities of both houses of Congress (85-14 in the Senate and 342-67 in the 
House) in 1996 and signed into law by President Clinton. 

a. Given your rhetoric about the Don’t Ask, Don’t Tell policy — ^you called it “a 
profound tvrong — a moral injustice of the first order” — let me ask this basic 
question: Do you believe that there is a federal constitutional right to same- 
sex marriage? 

Answer: There is no federal constitutional right to same-sex marriage. 

b. Have you ever expressed your opinion whether the federal Constitution should 
be read to confer a right to same-sex marriage? If so, please provide details. 

Answer: I do not recall ever expressing an opinion on this question. 

2. In 2003, the Massachusetts supreme court ruled that there is a constitutional right 
to same-sex marriage under the Massachusetts constitution. Do you agree with 
that ruling? Have you ever discussed it with anyone? What did you say? 

Answer: I have never studied the Massachusetts Constitution, judicial 
interpretations of that document, or the SJC’s decision, so I do not have an 
informed view. I moderated a panel on the SJC’s decision at Harvard Law School 
on February 5, 2004, but do not recall stating any views of my own at this event. 

(I have provided a tape of this event to the Judiciary Committee.) I suspect I 
participated in informal conversation about the decision when it came out, but I 
caimot remember anything that I said. 

3. Do you believe that the Supreme Court’s decision in Boumediene v. Bush, which 
conferred constitutional habeas rights on aliens detained as enemy combatants at 
Guantanamo, was correctly decided? 

Answer: The Solicitor General owes important responsibilities to the Court, one 
of which is respect for its precedents and for the general principle of stare decisis. 

I do not think it would comport with this responsibility to state my own views of 
whether particular Supreme Court decisions were correctly decided. All of these 
cases are now settled law, and as such, are entitled to my respect as the nominee 
for Solicitor General. In the position of Solicitor General, I would not fi-equently 
or lightly ask the Court to reverse one of its precedents, and I certainly would not 
do so just because I thought the case wrongly decided. 
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4. Do you believe that the Supreme Court’s decision in Lee v. Weisman, which held 
that a nonsectarian invocation at a public school graduation violated the 
Establishment Clause, was correctly decided? 

Answer: My answer to this question is the same as my answer to question #3. 

5. Do you believe that the Supreme Court’s decision in Zelman v. Simmons-Harris, 
which ruled that school-choice programs that include religious schools don’t 
violate the Estahlishment Clause, was correctly decided? 

Answer: My answer to this question is the same as my answer to question #3. 

6. In Kennedy v. Louisiana, a case in which the Supreme Court ultimately struck 
down a Louisiana statute that allowed the death penalty for the aggravated rape of 
a child, a group of former law lords of the United Kingdom submitted an amicus 
brief This brief cited the American Convention on Human Rights and statements 
of the United Nations Commission on Human Rights, the Inter-American Court of 
Human Rights, and the Inter-American Commission on Human Rights to argue 
that international law required that nations that retain the death penalty may not 
extend the death penalty to crimes to which it does not presently apply. 

a. Do you believe that international law forbids federal and state 

governments from broadening the application of the death penalty? Please 
explain your answer. 

Answer: I do not believe that international law (assuming it has not been 
incorporated into domestic federal law) can prevent federal and state governments 
from broadening the application of the death penalty should they wish to do so. 

In a case like Kennedy v. Louisiana, 128 S. Ct. 2641 (2008), the appropriate 
question is whether the Eighth Amendment of the U.S. Constitution forbids the 
application of the death penalty to a particular kind of crime, not whether 
international law does so. 
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WRITTEN QUESTIONS OF SENATOR CHUCK GRASSLEY TO ELENA 
KAGAN TO BE SOLICITOR GENERAL, U.S. DEPARTMENT OF JUSTICE 

1 . Many times an Administration will not agree with a particular statute, even though the 
language and intent of Congress are crystal clear. In addition, many times an individual 
who has been appointed to enforce the laws may not personally agree with a particular 
statute on the books. Yet, you will be called on to enforce and defend the laws as written 
by the legislative branch, regardless of your own personal and philosophical views. If 
you are confirmed, will you commit to enforce and defend the laws and the Constitution 
of the United States, regardless of your personal and philosophical views on a matter? 

Answer: Yes, absolutely - in each and every case that comes before me. 

2. I think everyone would agree that protecting children and families from obscenity is a 
worthwhile objective. Do you concur that the Justice Department must continue to 
aggressively pursue criminal and civil litigation against those who violate federal 
obscenity laws? Why or why not? 

Answer: I agree that protecting children and families from obscenity is an 
important objective and that the Justice Department must continue to pursue 
individuals who violate federal obscenity laws. I understand the Attorney General 
and the nominee for Deputy Attorney General to agree with this policy as well. If 
I am confirmed as Solicitor General, I will have significant responsibility for the 
handling of obscenity cases in the appellate courts. I believe that obscenity causes 
significant harm in our society, especially to children and women, and I will 
pursue these cases with all the seriousness and determination they deserve. 

3. This past year, the U.S. Supreme Coiul held in the Heller case that the Second 
Amendment protects an individual’s right to possess a firearm, regardless of their 
participation in a “well regulated militia.” President-elect Obama stated that he 
supported an individual’s right to possess a firearm and signaled his support for the 
Heller decision. WTiat is your personal opinion of the rights afforded by the Second 
Amendment? 

Answer: The Supreme Court held in District of Columbia v. Heller, 128 S.Ct. 
2783 (2008), that the Second Amendment guarantees an individual right to keep 
and bear arms. The Court granted this right the same status as other individual 
rights guaranteed by the Constitution, such as those protected in the First 
Amendment. Like other nominees to the Solicitor General position, I have 
refrained from providing my personal opinions of constitutional law (except in 
areas where I previously have stated opinions), both because those opinions will 
play no part in my official decisions and because such statements of opinion 
might be used to undermine the interests of the United States in litigation. I can 
say, however, that I understand the Solicitor General’s obligations to include deep 
respect for Supreme Coiut precedents like Heller and for the principle of stare 
decisis generally. There is no question, after Heller, that the Second Amendment 
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guarantees Americans “the individual right to possess and carry weapons in case 
of confrontation.” 


4. What is your personal opinion of the Heller case? 

Answer: Please see my answer to question #3 above. 

5. If you are confirmed, will you commit to protect an individual’s right to possess a 
firearm? 

Answer: If I am confirmed, I will commit to show Heller and the principles 
articulated in it the full measure of respect that is due to all constitutional 
decisions of the Court. Only highly unusual circumstances can justify the 
Solicitor General’s office in asking the Court to reconsider a decision, especially 
one as thoroughly considered as Heller. Once again, there is no question, after 
Heller, that the Second Amendment guarantees individuals the right to keep and 
bear arms and that this right, like others in the Constitution, provides strong 
although not unlimited protection against governmental regulation. 

6. Do you have any question as to the constitutionality of the False Claims Act and its 
qui tarn provisions? 

Answer: 1 have not studied the False Claims Act and its qui tarn provisions, but I 
know that the Solicitor General’s office often has defended the constitutionality of 
these provisions in the past. This longstanding practice of defense of qui tarn 
supports and reinforces the usual strong presumption of constitutionality that the 
Solicitor General’s office gives to all statutes. If confirmed as Solicitor General, I 
would apply this presumption to the False Claims Act’s qui tarn provisions as 
well as give appropriate deference to the Solicitor General office’s prior practice 
regarding these provisions. 

7. Recently, a lawsuit was filed alleging that the seal provision of the False Claims Act, 
codified at 31 U.S.C § 3730(b)(2), is unconstitutional. That provision requires that False 
Claims Act cases by qui tarn relators be filed in camera and remain under seal for at least 
60 days, and not be served upon the defendant until the court orders. This provision was 
designed to give the Government ample time to investigate an allegation before making 
the case public, while protecting evidence and the whistleblowers from undue harm or 
influence. The other benefit of the seal provision is that it allows frivolous complaints to 
remain under seal without causing harm to a defendant. In the past. I’ve been a critic of 
prolonged extensions of the seal. I believe the Justice Department should use the seal 
judiciously and not abuse its discretion. I also believe some transparency on the part of 
the Department would go a long way to dispelling questions about the seal. That said, I 
think the seal does a lot of good, especially in protecting whistleblowers against 
retaliation. Do you believe the seal provision of the False Claims Act is unconstitutional? 
Why or why not? 
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Answer: Please see my answer to question # 7 directly above. I have not studied 
the seal provision of the False Claims Act and therefore cannot offer a firm 
opinion as to its constitutionality. If 1 am confirmed as Solicitor General, I would 
defend the seal provision of the False Claims Act, as I would defend any other 
provision of federal law, so long as there is any reasonable basis for doing so. 

8. In 2007, the U.S. Supreme Court in Gonzales v. Carhart, by a vote of 5 to 4, rejected 
a facial challenge to the Federal Partial-Birth Abortion Act, but left open the possibility 
that as-applied challenges could be brought to narrow the scope of the Act’s application. 
Your role as Solicitor General would require you to defend the Act against such 
challenges. Do you believe that Gonzales v. Carhart was correctly decided? Why or 
why not? 

Answer: Gonzales v. Carhart is settled law, entitled to deep respect fi'om the 
Solicitor General under principles of stare decisis. In addition, as you note, the 
Solicitor General has the responsibility of defending federal statutes in this area 
whenever there is a reasonable ground to do so. If I am confirmed, I would apply 
these principles in a case involving the Federal Partial-Birth Abortion Act exactly 
as I would in a case involving any other statute. As Solicitor General, my role 
would be to represent the interests of the United States, not any personal views I 
might have (see my answer to question #3 above). In that capacity, I would 
provide Gonzales v. Carhart with all due respect and defend with any reasonable 
arguments the Partial-Birth Abortion Act against constitutional challenges. 

9. Is it your belief that the U.S. Constitution confers a right to abortion? Why or why 
not? 

Answer: Under prevailing law, the Due Process Clause of the Fourteenth 
Amendment protects a woman’s right to terminate a pregnancy, subject to various 
permissible forms of state regulation. See Planned Parenthood v. Casey, 505 
U.S. 833 (1992). As Solicitor General, I would owe respect to this law, as I 
would to general principles of stare decisis. 

10. Is it your belief that the U.S. Constitution compels taxpayer funding of abortion? 

Why or why not? 

Answer: Under prevailing law, the U.S. Constitution does not compel taxpayer 
funding of abortion. The Court said in Harris v. McRae, 448 U.S. 297, 3 1 6 
(1980), that “it simply does not follow that a woman’s fi-eedom of choice carries 
with it a constitutional entitlement to the financial resources to avail herself of the 
full range of protected choices.” As Solicitor General, I would owe respect to this 
law, as I would to general principles of stare decisis. 

1 1. Is it your belief that the U.S. Constitution prohibits informed-consent and parental- 
involvement provisions for abortion? Why or why not? 
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Answer: Under prevailing law, a particular informed-consent or parental- 
involvement law will meet constitutional standards if it does not impose an 
“undue burden” on a woman’s right to terminate a pregnancy. Planned 
Parenthood v. Casey, 505 U.S. 833 (1992), upheld informed-consent and 
parental-consent provisions under this standard. As Solicitor General, I would 
owe respect to this law, as I would to general principles of stare decisis. 

12. You have been a staunch opponent of the Solomon Amendment, a law that requires 
colleges and universities to provide students access to military recruiters or lose federal 
funding. For example, you have characterized the Solomon Amendment as “immoral.” 
You also filed an amicus brief with the U.S. Supreme Court opposing the Solomon 
Amendment in the case Rumsfeld v. FAIR. Given your strong opposition to the Solomon 
Amendment, how can you reassure me that you will vigorously defend this law? 

Answer: I would defend this law as vigorously as any other in the United States 
statute books. I deeply believe that different roles carry with them different 
responsibilities and demand different actions. My role and responsibilities as 
Solicitor General, should I be confirmed, would be utterly unlike my role and 
responsibilities as the dean of Harvard Law School to support the school’s 
longstanding nondiscrimination policy. As Solicitor General, my function would 
be to advance the interests of the United States, and the interests of the United 
States call for the defense of federal statutes against constitutional challenge 
whenever there is a reasonable basis for doing so. As I stated at my confirmation 
hearing, I know well the facts and issues involved in Rumsfeld v. FAIR, 547 U.S. 
47 (2006), and I feel confident in saying that had I been Solicitor General at the 
time that the 3rd Circuit held the Solomon Amendment unconstitutional, I would 
have sought certiorari in the Supreme Court, exactly as the then-Solicitor General 
did. And now that the Supreme Court has upheld the statute, I would treat that 
decision with full respect and rely on it to defend the Solomon Amendment 
against any constitutional challenge. 

13. Congress enacted PL 109-8, the bankruptcy reform law, in 2005. One of the 
provisions of this law forbids bankruptcy attorneys from counseling debtors fi-om 
incurring debt in contemplation of filing for bankmptcy. Debtor attorneys have 
challenged this provision, arguing that it violates the First Amendment. The Fifth and 
Sixth Circuits have split on this question. So far, the Justice Department has defended 
the constitutionality of the law. If you are confirmed as the next Solicitor General, will 
you commit to continue to defend the constitutionality of this law? 

Answer: As noted previously, the Solicitor General’s Office applies a strong 
presumption of constitutionality to all statutes. If I am confirme4 1 will continue 
this practice of defending federal statutes (outside of a small category of cases 
involving impermissible infiingement on the President’s Article II powers) 
whenever there is a reasonable basis for doing so. In addition, I recognize a 
significant interest in continuity in the Solicitor General’s positions. I am not 
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currently fam i liar with this provision of the bankruptcy reform law or the judicial 
decisions regarding it, but the presumption of the statute’s constitutionality, the 
Solicitor General’s prior decision to defend the statute, and the existence of a 
circuit court decision upholding the statute all would favor continued defense of 
the statute against constitutional challenge. 
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Questions from Senator Orrin Hatch 


1. At your hearing, I asked you about the case of Knox v. United States, in which the Bush Justice 
Department had obtained a conviction of Stephen Knox for receiving and possessing child pornography. 
The videotapes he possessed depicted young girls who were minimally clothed. On October 15, 1992, the 
U.S. Court of Appeals for the Third Circuit affirmed the conviction, holding that a “lascivious exhibition of 
the genitals or pubic area” in the definition of child pornography does not require nudity. On September 
17, 1993, the Clinton Justice Department told the Supreme Court that the conviction should be reconsidered 
under a new construction of the statute that would require “substantial. . .genital or pubic visibility.” The 
Supreme Court remanded the case and the Third Circuit again held that “the federal child pornography 
statute, on its face, contains no nudity or discemibility requirement.” Along the way, the Senate voted 100- 
0 and the House voted 425-3 to reject the new construction of the statute and President Clinton wrote the 
Attorney General, stating that “1 fully agree with the Senate about what the proper scope of the child 
pornography law should be.” 

At your hearing, you properly affirmed that the Solicitor General must make every reasonable argument 
defending the constitutionality of federal statutes. In this case, the Solicitor General, on his own initiative, 
argued on appeal for a different construction of the statute than the one under which the conviction was 
obtained. 

• Is this ever appropriate for the Solicitor General to do? 

• Do you believe the Third Circuit’s construction of the child pornography definition in Knox was 
correct? 

Answer: As I noted at my confirmation hearing, 1 am not familiar with the Knox case or the 
positions taken by the Solicitor General at its various stages. In general, the Solicitor General 
should argue on appeal for the construction of the statute under which a conviction is obtained. An 
exception might be if that construction of the statute were clearly unconstitutional; but as I have 
said on a number of occasions, the Solicitor General’s office should apply a presumption of 
constitutionality when dealing with federal statutes. I have not read the statutory provision at issue 
in Knox or the Third Circuit’s opinion interpreting that provision, so I do not have an independent 
view of the correctness of the Third Circuit’s construction. But I will say that however suspicious a 
court generally should be about subsequent legislative history, the subsequent votes of Congress in 
this case surely suggest that the Third Circuit, rather than the Solicitor General’s office, got the 
matter right. 


2. At your hearing, I asked you about your review of Professor Stephen Carter’s book. The Confirmation 
Mess. Writing in the University of Chicago Law Review, you distinguished between a judicial nominee’s 
“judicial philosophy” and “her views on particular constitutional issues” and argued that Senators should 
ask about both. You wrote that the “critical inquiry as to any individual. . .concerns the votes she would 
cast. . .and the direction in which she would move the institution.” You suggested that foiling to focus on 
such views and votes gives the confirmation process “an air of vacuity and farce” and renders the Senate 
“incapable of either properly evaluating nominees or appropriately educating the public.” 


11:53 Apr 20, 2010 Jkt 055828 PO 00000 Frm00161 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\55828.TXT SJUD1 PsN: CMORC 



156 


• How do you reconcile this view with Canon 5A of the Model Code of Judicial Conduct or 
the judicial oath of office which require judicial impartiality? 

• At your hearing, you said: “I’m not sure that, sitting here today, I would agree with that 
statement.” Do you? 

• Do you still believe that Senators who do not ask about particular issues, votes, and 
directions are contributing to a vacuous or farcical confirmation process? 

• If you have changed your views on these questions, please explain why. 

Answer: The review clearly stated, in accord with Canon 5 A and the judicial oath of office, that 
judicial nominees cannot make pledges, promises, or commitments (whether explicit or implicit) as 
to a very wide range of matters; it argued, however, that some kinds of statements - “commentjs] 
on judicial methodology, on prior caselaw, on hypothetical cases, on general issues” - often do not 
fall within this prohibition (pp. 939-40). (In keeping with this distinction, 1 want to emphasize, 
because this question may appear to suggest otherwise, that I never suggested Senators should ask 
about particular “votes.”) I have not reviewed the caselaw or commentary on the Model Code of 
Judicial Conduct for many years and do not know whether my understanding of it was correct when 
I wrote this review in 1995 or, perhaps more importantly, is so today. I do think now, more than 1 
did then, that significant considerations (even apart from specific rules of judicial conduct) support 
some real reticence from judicial nominees on these matters; I am also less convinced than 1 was in 
1995 that substantive discussions of legal issues and views, in the context of nomination hearings, 
provide the great public benefits I suggested. Yet that leaves the question just what these hearings 
should be about - what matters Senators should explore with the nominee and how the nominee 
should be evaluated. I confess to finding these questions very difficult. 


3. At your hearing, you said the view you expressed in your review of Professor Carter’s book resulted 
from your experience working on the Judiciary Committee staff and “feeling a little bit frustrated that I 
really wasn’t understanding completely what the judicial nominee in front of me meant and what she 
thought.” As Senator Cardin explained at the hearing, you were special counsel to then-Chairman Biden in 
the summer of 1993, working on the confirmation of Supreme Court Justice Ruth Bader Ginsburg. At her 
hearing. Justice Ginsburg said that “I must avoid giving any forecast or hint about how I might decide a 
question I have not yet addressed.” She also said; “A judge sworn to decide cases impartially can offer no 
forecasts, no hints, for that would show not only disregard for the specifics of the particular case, it would 
display disdain for the entire judicial process.” 

• Were these examples of the response that you found fhistrating? 

• Was Justice Ginsburg correct in adopting that standard? 

• Given your frustration at the time and the standards you wrote about in your review of 
Professor Carter’s book, what approach would you have taken instead had you been the 
nominee? 

Answer: In the review, I wrote that I was frustrated by what 1 called Justice Ginsburg’s “pincer 
movement” - the tendency to say that questions were either too specific or too general to be able to 
answer, with little ground in between. Even at the time I wrote the review, I agreed with Justice 
Ginsburg that a judicial nominee should not forecast how she would decide a particular case; the 
question that seemed different to me, as noted above, was whether a nominee could answer 
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questions about “judicial methodology,” “prior c^iaw,” “hypothetical cases,” and “general 
issues.” I think I made clear in the review that I would have done the same thing as Justice Ginsburg 
given prevailing conventions and standards. (I asked in the review, “Who would have done 
anything different?”.) The question I raised in the review was whether those conventions and 
standards were correct. As noted in my answer above, my views on this question have evolved in 
some ways, but I continue to think the question well worth exploring. 


4. Do you believe that the Supreme Court’s decisions that material meeting the definition of obscenity in 
Miller v. California and its progeny lack any First Amendment protection were correctly decided? Do you 
believe that this definition, which relies on community standard, properly applies to the Internet? Or do 
you believe there should be a definition of obscenity based on a national standard applied to the Internet? 

Answer: The Solicitor General owes important responsibilities to the Court, one of which is respect 
for its precedents and for the general principle of stare decisis. As I have noted in responding to 
several Senators’ questions, I do not think it would comport with this responsibility to state my own 
views of whether particular Supreme Court decisions are correctly decided. All of these cases are 
now settled law, and as such, are entitled to my respect as the nominee for Solicitor General. The 
cases this question references are particularly well-settled. Miller v. California, 413 U.S. 15 (1973), 
established more than 35 years ago the definition of obscenity that continues in use today. And the 
Supreme Court has always understood obscenity to be entirely outside the scope of First 
Amendment protection. See. e.g., Roth v. United States, 354 U.S. 476 (1957) (cataloguing speech 
restrictions at the time the Constitution was ratified and concluding that obscenity was “outside the 
protection intended for speech and press”). I have not thoroughly studied the questions whether and 
how the Miller standard, with its reliance on community standards, applies to the internet. The 
Court considered this question in Ashcroft v. ACLV, 535 U.S. 564 (2002), holding that a federal 
statute (the Child Online Protection Act) regulating obscene material on the internet was not invalid 
on its face because it applies local community standards in determining whether particular material 
is obscene, but leaving unsettled whether certain as-applied challenges might be successful. I view 
the holding in this case as settled law, to which the Solicitor General owes respect. I do not know 
whether any as-applied challenges have been made to this statute since the decision in Ashcroft v. 
ACLU, so I cannot say anything further about the viability of these challenges. Of course, to the 
extent that a federal statute, whether the Child Online Protection Act or any other, provokes such 
challenges, I would apply the usual strong presumption of the Solicitor General’s office that the 
statute meets constitutional standards. 
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Written Questions of Chairman Patrick Leahy 
For Elena Kagan 

Nominee to be Solicitor General of the United States 
Submitted February 10, 2009 

In a civil case before the 9*'' Circuit Court of Appeals yesterday, Mohamed et al v. Jeppesen 
Dataplan, Inc., the Department of Justice adhered to its claim that the “state secrets” privilege 
required the dismissal of a lawsuit claiming that a unit of Boeing Company provided aircraft to 
fly people to foreign countries where they were tortured. Last year I chaired a hearing where we 
explored how the “state secrets” privilege had been greatly expanded and abused by the Bush 
administration. The privilege should be limited to protecting our national security and not used 
to avoid accountability. 

1 . If confirmed, will you review the invocation of the privilege in this case and consider 
whether through use of CIPA or other proeedures there is a way to allow this case to 
proceed on the merits? 

Answer: My understanding is that the Attorney General has directed a review of all 
litigation in which the United States Government has asserted the state secrets privilege, 
including the case you cite. If I am fortunate enough to be confirmed, I will work with 
the Attorney General and others at the Department of Justice and across the agencies to 
ensure that the United States invokes the state secrets privilege only in legally appropriate 
situations. 

2. Will you provide the Judiciary Committee with briefings on the basis for the invocation 
of the privilege in this and other cases? 

Answer: Although I have a good deal to learn about the Solicitor General’s 
responsibilities, my current understanding is that the Solicitor General is not the primary 
person responsible for invoking the state secrets doctrine in litigation. I certainly will 
work with the Attorney General to ensure that the most appropriate official in the Justice 
Department provides such a briefing. 
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QUESTIONS FOR THE RECORD FOR ELENA KAGAN 
SUBMITTED BY SENATOR JEFF SESSIONS 

1. Do you believe moral and ethical principles can provide a rational basis to support 
a law? 

Answer: Yes. I believe that many laws are grounded in moral and ethical 
principles and that those principles can provide a rational basis to support 
such laws. 


2. In his famous Lochner dissent, Justice Holmes wrote: 

It is settled by various decisions of this court that state 
constitutions and state laws may regulate life in many ways 
which we as legislators might think as injudicious or if you like 
as tyraimical as this, and which equally with this interfere with 
the liberty to contract. Sunday laws and usury laws are ancient 
examples. A more modem one is the prohibition of lotteries. 

The liberty of the citizen to do as he likes so long as he does not 
interfere with the liberty of others to do the same, which has 
been a shibboleth for some well-known writers, is interfered 
with by school laws, by the Post Office, by every state or 
municipal institution which takes his money for purposes 
thought desirable, whether he likes it or not. 

I think that the word liberty in the Fourteenth Amendment 
is perverted when it is held to prevent the natural outcome 
of a dominant opinion, unless it can be said that a rational 
and fair man necessarily would admit that the statute 
proposed would infringe fundamental principles as they 
have been understood by the traditions of our people and 
our law.' 

A. Do you agree or disagree with Justice Holmes’s view of judicial restraint 
when it comes to second-guessing the legislature on morally inspired 
legislation, as articulated in Lochner? How would you articulate your own 
view in this area, especially as it relates to your likely future role as the chief 
federal advocate before the Court? 

Answer: I agree generally with Justice Holmes’s observation that courts 
should be restrained in second-guessing legislative action, including all the 
kinds of legislation that Justice Holmes cites. As the chief advocate for the 
United States before the Supreme Court, I will frequently be in the position 


' Lochner v. New York, 198 U.S. 45, 75-76 (1905) (Holmes, J., dissenting). 
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of defending federal statutes and therefore expect often to urge this restraint 
on the Court. 

B. Do you believe the federal government has a rational basis for the military’s 
recruiting policy - whether embodied in “Don’t Ask/Don’t Tell” or the 
statute that policy supplements - 10 U.S.C. § 654? How would you analyze 
the constitutional issue on the matter, whether under the Due Process clause 
or the Equal Protection Clause? 

Answer: I have never stated a position on the constitutionality of 10 U.S.C. 

§ 654, and I am mindful of the established practice of the Solicitor General’s 
office not to express views or take positions in advance of the presentation 
of a concrete case. 1 can, however, say the following. If 1 am confirmed as 
Solicitor General, I would apply the same strong presumption of 
constitutionality to 10 U.S.C. § 654 as 1 would to every other statute, 
irrespective of my personal views of the policy articulated in that statute. I 
know that courts have upheld this stamte against constitutional attack under 
the rational basis standard, see, e.g. Able v. U.S., 155 F.3d 628 (2"‘* Cir. 
1998); Richenberg v. Perry, 97 F.3d 256 (8* Cir. 1996), that the rational 
basis standard is generally easy to satisfy, and that courts frequently grant 
Congress special deference in military matters, see, e.g., Rostker v. Godberg, 
453 U.S. 57 (1981). All of these precedents and principles would support, in 
a suit challenging 10 U.S.C. § 654, the usual strong presumption of 
constitutionality that the Solicitor General’s office applies to all federal 
statutes. 

C. Do you believe 10 U.S.C. § 654 violates the Equal Protection Clause of the 
Fourteenth Amendment, as incorporated by the Fifth Amendment? Please 
explain your views. 

Answer: Please see my answer directly above. If 1 am confirmed as 
Solicitor General, one of my principal responsibilities would be to defend 
statutes as long as there is any reasonable basis to do so. In the context of 
the usual process that the Solicitor General’s office follows when 
considering the positions it will adopt in litigation, I would take into accoimt 
as I carried out this responsibility the various precedents and principles 
noted above, all of which support the constitutionality of 10 USC § 654. 


3. In a Kentucky Law Journal article, Clinton-era Solicitor General Drew Days 
wrote “the Solicitor General has the power to decide whether to defend the 
constitutionality of the acts of Congress or even to affirmatively challenge 
them.” What federal statutes now on the books do you believe are 
unconstitutional? 
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Answer: If I am confirmed as Solicitor General, I would follow the 
traditions of the office and defend the constitutionality of each and 
every statute except when there is no reasonable basis to do so or the 
statute impermissibly curtails Article II powers. I do not now know of 
any federal statute that could not be defended under this standard 
(although I am of course not fully knowledgeable about the great mass 
of federal statutes). 


4. In your 1996 law review article, “Private Speech, Public Purpose; The Role 
of Governmental Motive in First Amendment Doctrine,” you take to task 
what you call “[l]aws ‘equalizing’ the speech market.”^ You question 
whether a politician or policy-maker could check his or her views in 
deciding whether speech needed to be balanced by another viewpoint. You 
write: 

It is the rare person who can determine whether there is ‘too 
much’ of some speech (or speakers), ‘too little’ of other speech 
(or speakers), without regard to whether she agrees or disagrees 
with - or whether her position is helped or hurt by - the speech 
(or speakers) in question.”^ You firrther wrote that “the goal of 
equalization often and well conceals what does conflict with the 
First Amendment: the passage of laws tainted with ideological, and 
especially with self-interested, motivations.'* 

Do you still believe that “[i]t is the rare person who can determine whether 
there is ‘too much’ of some speech (or speakers), ‘too little’ of other speech 
(or speakere), without regard to whether she agrees or disagrees with - or 
whether her position is helped or hurt by - the speech (or speakers) in 
question[?]” 


Answer: In this part of my article, “Private Speech, Public Purpose,” I 
ask what accounts for the Supreme Court’s frequent (though not 
universal) suspicion of laws designed to “equalize” the speech market 
- otherwise put, to promote balance or diversity of opinion. The 
question I set out to answer, after establishing that the Court indeed 
tends to be suspicious of such laws, is: “what view of the First 
Amendment accounts for the Court’s refusal to allow, by means of 


^ Elena Kagan, “Private Speech, Public Purpose: The Role of Governmental Motive in First Amendment 
Doctrine,” 63 U. Chi. L. Rev. 413, 464 (1996). 

^ Id at 469-70. 

‘Wat 471. 
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restrictions, the redistribution of expression?” (p. 466). I explain the 
Court’s doctrine in part by noting that views on laws designed to 
promote balance in the “speech market” often (though again not 
always) are influenced by views on the content of the speech that such 
laws predictably tend to favor (or disfavor). I continue to find this 
account of the Court’s doctrine generally persuasive, although I 
should note that I have not fully explored whether the Court’s doctrine 
today is as it was in 1996, when I wrote this article. 


5. The section of your article addressing “laws equalizing the speech market” 
states in its conclusion: “Laws directed at equalizing speech thus join the 
list of laws that, although facially content neutral, demand strict scrutiny 
because of the heightened concerns relating to improper purpose.”^ Do you 
believe the “Fairness Doctrine,” if revived, should be subject to strict 
scrutiny imder the First Amendment? 


Answer: The sentence quoted above is what I might call a 
sympathetic description of the Court’s general approach to laws 
attempting to promote balance in the expressive arena. (Another 
sentence in the same paragraph echoes; “The Court thus treats these 
laws in a strict manner - presuming improper taint though giving the 
government a chance to rebut this presmnption.” (p. 472)). Earlier in 
the same section, I note that the Court departed from this general 
approach in approving the FCC’s then-existing fairness doctrine 
(p.465). The article does not state any view, nor do I recall having 
one at the time, of whether the Court was right to craft this exception, 
and I have not considered the matter any further in the years since. 


6. During your confirmation hearing, you were asked about a memorandum 
you wrote in 1987 as law clerk to Justice Thurgood Marshall in Bowen v. 
Kendrick. In Bowen, the Supreme Court reversed a lower court’s ruling that 
federal grants to religious and other organizations under the Adolescent 
Family Life Act (AFLA) violated the Establishment Clause of the First 
Amendment. The Supreme Court, in a 5-4 opinion written by Chief Justice 
Rehnquist, declared that AFLA’s funding mechanism did not violate the 
Establishment Clause. The Court noted “[tjhere is no requirement in the Act 
that grantees be affiliated with any religious denominations, although the 
Act clearly does not rule out grants to religious organizations.” Id. at 604. 
Although the Court remanded for consideration of whether the Act had been 
applied correctly in individual grants, the Court made clear: “The facially 


’Mat 472 
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neutral projects authorized by the AFLA-including pregnancy testing, 
adoption counseling and referral services, prenatal and postnatal care, 
educational services, residential care, child care, consumer education, etc., 
are not themselves ‘specifically religious activities,’ and they are not 
converted into such activities by the fact that they are carried out by 
organizations with religious affiliations.” /J. at 613. 

Your memo suggested a different approach and made clear your view - at 
the ti m e - that AFLA violated the Establishment Clause: 

“I think the [district court] got the case right. The funding here is to 
be used to support projects designed to discourage adolescent 
pregnancy and to provide care for pregnant adolescents. It would be 
difficult for any religious organization to participate in such projects 
without injecting some kind of religious teaching. The government 
is of course right that religious organizations are different and that 
these differences are sometimes relevant for the purposes of 
government funding. The government, for example, may give 
educational subsidies to religious universities, but not to parochial 
schools. But when the government funding is to be used for 
projects so close to the central concerns of religion, ^ religious 
organizations should be off limits.” 

Kagan Bowen Mem. at 3 (emphasis in original). 

When asked about your memo during your hearing, you described it as “the 
dumbest thing I’ve ever read.” You appeared to want to explain further why 
your 22 year-old memorandum was “the dumbest thing,” but time 
constraints and further questioning did not allow your explanation. I would 
like to give you the opportunity to provide your explanation and clarify your 
current position. Why do you believe the legal position described in your 
memorandum is so incorrect you now view it as “the dumbest thing[?]” 
Further, what is your current view of the constitutionality of faith-based 
funding under the Establishment Clause? 


Answer: I indeed believe that my 22-year-old analysis, written for 
Justice Marshall, was deeply mistaken. It seems now utterly wrong to 
me to say that religious organizations generally should be precluded 
from receiving funds for providing the kinds of services contemplated 
by the Adolescent Family Life Act. I instead agree with the Bowen 
Court’s statement that “[t]he facially neutral projects authorized by 
the AFLA-including pregnancy testing, adoption coimseling and 
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referral services, prenatal and postnatal care, educational services, 
residential care, child care, consumer education, etc.- are not 
themselves ‘specifically religious activities,’ and they are not 
converted into such activities by the fact that they are carried out by 
organizations with religious affiliations.” As that Court recognized, 
the use of a grant in a particular way by a particular religious 
organization might constitute a violation of the Establishment Clause 
- for example, if the organization used the grant to fiind what the 
Court called “specifically religious activity.” But I think it incorrect 
(or, as I more colorfully said at the hearing, “the dumbest thing I ever 
heard”) essentially to presume that a religious organization will use a 
grant of this kind in an impermissible manner. 
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Written Questions for Solicitor General Nominee Elena Kagan from S^enator Specter 

At your hearing, Senator Hatch asked you about a statement you made on senatorial inquiry 
into a nominee’s judicial philosophy and views on specific issues in your review of Stephen 
Carter’s book. The Confirmation Mess. You wrote: “The kind of inquiry that would 
contribute most to understanding and evaluating a nomination is the kind Carter would 
forbid: discussion first, of the nominee’s broad judicial philosophy and, second, of her views 
on particular constitutional issues.” In response to Senator Hatch’s question, you stated, “I’m 
not sure that, sitting here today, I would agree with that statement;” however, you agreed that 
there “has to be a balance” and the “Senate has to get the information that it needs . . . [fi'om] 
the nominee, for any particular position — whether it’s judicial or otherwise.” In light of 
your acknowledgement, I would like to have your views on the following constitutional 
issues. 

Answer: I appreciate this comment and stand by what I said at my hearing. I would note 
only that the information the Senate needs is related to the position that the nominee 
hopes to perform. So, for example, information that is relevant to one executive branch 
position may not be relevant to another, and information that is relevant to a judicial 
position may not be relevant to either (or vice versa). 

The Death Penalty 

1 . Justice Marshall, the justice for whom you clerked, maintained that the death penalty was 
always unconstitutional. Do you think that Justice Marshall had it right? 

a. Do you support the death penalty? 

b. Do you believe it is constitutional as applied in the United States? 

c. If your answer is no, are you prepared to argue in favor of the constitutionality of 
the death penalty before the Supreme Court? 

Answer: I am fully prepared to argue, consistent with Supreme Court precedents, that 
the death penalty is constitutional. As Solicitor General, I would represent the interests of 
the United States, as expressed in legislation and executive policy. Like other nominees 
to the Solicitor General position, I have refrained from providing my personal opinions 
(except where I previously have disclosed them), both because these opinions will play 
no part in my official decisions and because such statements of opinion might be used to 
undermine the interests of the United States in litigation. But I can say that nothing about 
my personal views regarding the death penalty (relating either to policy or law) would 
make it difficult for me to carry out the Solicitor General’s responsibilities in this area. 

2. Last year, in Kennedy v. Louisiana, the Supreme Court held that the death penalty for the 
crime of child rape always violates the Eighth Amendment. Writing for a five-justice 
majority. Justice Kennedy based his opinion partly on the fact that 37 jurisdictions - 36 
states and the federal govermnent - did not allow for capital punishment in child rape 
cases. In reality, however. Congress and the President specifically authorized the use of 
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capital punishment in cases of child rape under the Uniform Code of Military Justice 
(UCMJ) in the National Defense Authorization Act of 2006, as reported first by Col. 
Dwight H. Sullivan in his blog and later by the New York Times. 

a. Given the heinousness of the crime, as well as the new information on the federal 
government’s codification of capital punishment in child rape cases under the 
UCMJ, do you believe Kennedy v. Louisiana was wrongly decided? If not, why? 

b. Following the Supreme Court’s decision. President Obama announced at a press 
conference: “I think that the death penalty should be applied in very narrow 
circumstances for the most egregious of crimes. I think that the rape of a small 
child, 6 or 8 years old, is a heinous crime.” Do you agree with that statement? 

c. Would you, as Solicitor General, encourage the Court to reconsider its decision? 

Answer: I do not think it comports with the responsibilities and role of the Solicitor 
General for me to say whether I view particular decisions as wrongly decided or whether 
I agree with criticisms of those decisions. The Solicitor General must show respect for 
the Coiut’s precedents and for the general principle of stare decisis. If I am confirmed as 
Solicitor General, I could not frequently or lightly ask the Court to reverse one of its 
precedents, and I certainly could not do so because I thought the case wrongly decided. 
There are circumstances, however, in which the Solicitor General properly can petition 
the Court to reconsider a decision. Relevant to this inquiry are whether a mle of law has 
been found unworkable, whether subsequent legal developments have left the rule an 
anachronism, or whether premises of fact are so far different from those initially assumed 
as to render the rale irrelevant or unjustifiable. The last of these factors would seem the 
one most potentially relevant to the Kennedy v. Louisiana decision. But I currently do not 
know enough about this decision or the facts and circumstances surrounding it to say 
whether I would ask the Court to reconsider it if I were confirmed as Solicitor General; 
nor would I make this determination without going through the extensive process that the 
Solicitor General’s office typically uses in such cases. 

Constitutional and Statutory Interpretation 

3. In your view, is it ever proper forjudges to rely on contemporary foreign or international 
laws or decisions in determining the meaning of provisions of the Constitution? 

a. If so, under what circumstances would you consider foreign law when interpreting 
the Constitution? 

b. Would you consider foreign law when interpreting the Eighth Amendment? 

Other amendments? 

c. Would you ever give weight to other nations’ restrictions on gun rights when 
interpreting the Second Amendment? 

Answer: This set of questions appears different when viewed from the perspective of an 
advocate than when viewed from the perspective of a judge. At least some members of 
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the Court find foreign law relevant in at least some contexts. When this is the case, I 
think the Solicitor General’s office should offer reasonable foreign law arguments to 
attract these Justices’ support for the positions that the office is taking. Even the Justices 
most sympathetic to the use of foreign law would agree that the degree of its relevance 
depends on the constitutional provision at issue. A number of the Justices have 
considered foreign law in the Eighth Amendment context, where the Court’s inquiry often 
focuses on “evolving standards of decency” and then on the level of consensus favoring 
or disfavoring certain practices. By contrast, none of the Justices relied on other nations’ 

restrictions on gun rights in their opinions in District of Columbia v. Heller, 554 U.S. 

(2008), and the grounded historical approach adopted in that case (and echoed even in the 
dissents) would grant no relevance to arguments from comparative law in defining the 
scope of the Second Amendment right. 

4. What are your views on judicial activism? 

a. Do you agree with the view that the courts, rather than the elected branches, 
should take the lead in creating a more just society? 

Answer: I do not agree with this view. I think it is a great deal better for the elected 
branches to take the lead in creating a more just society than for courts to do so. 

b. In Washington v. Glucks berg, 521 U.S. 702 (1997), in which the Supreme Court 
held that a right to assistance in committing suicide was not protected by the Due 
Process Clause, the Court reasoned: “we have always been reluctant to expand the 
concept of substantive due process because guideposts for responsible decision 
making in this unchartered area are scarce and open-ended. By extending 
constitutional protection to an asserted right or liberty interest, we, to a great 
extent, place the matter outside the arena of public debate and legislative action. 
We must therefore ‘exercise the utmost care whenever we are asked to break new 
ground in this field,’ lest the liberty protected by the Due Process Clause be subtly 
transformed into the policy preferences of the members of this Court.” 

i. Do you agree with the Court’s assessment of the importance of public 
debate and legislative action? 

ii. The Glucksberg decision has proven to be a case that stimulated healthy 
debate amongst the states. As Solicitor General, will you argue for more 
reserved rulings such as the Glucksberg, which support the states’ efforts 
and legislative action as the proper way to effect change? 

Answer: I do agree with the Court’s assessment of the importance of public debate and 
legislative action. If I am confirmed as Solicitor General, I expect I would make this 
point to the Court with some frequency, because it is likely to be relevant in any case in 
which a congressional statute is subject to constitutional challenge. In cases involving 
state legislation, the Solicitor General’s office of course has more discretion regarding the 
appropriate position (if any) to take. But in these cases as well, I think an important 
consideration for the office to take into account is the degree to which the courts, by 
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staying their hand, can encourage experimentation and healthy debate among the states 
and their citizens. 

5. What principles of constitutional interpretation help you to begin your analysis of 
whether a particular statute infringes upon some individual right? 

a. Is there any room in constitutional interpretation for the judge’s own values or 
beliefs? 

Answer: I think a judge should try to the greatest extent possible to separate 
constitutional interpretation from his or her own values and beliefs. In order to 
accomplish this result, the judge should look to constitutional text, history, structure, and 
precedent. Relating these views to the position for which I am nominated, I think these 
kinds of arguments also are most successful in advocacy before the courts in 
constitutional cases. 

b. Do you believe that the Constitution, properly interpreted, confers a right to a 
minimum level of welfare? 

Answer: The Constitution has never been held to confer a right to a minimum level of 
welfare. For a very short period of time around 1 970, some courts and commentators 
suggested that welfare counted as a fundamental interest for purposes of equal protection 
review. This period of constitutional thought, however, came to a close very quickly, as 
the courts determined that welfare policy was not best made by the judicial branch. This 
determination comported with this nation’s traditional understanding that the Constitution 
generally imposes limitations on government rather than establishes affirmative rights 
and thus has what might be thought of as a libertarian slant. I fully accept this fractional 
understanding, and if I am confirmed as Solicitor General, I would expect to make 
arguments consistent with it. 

c. Do you believe that the Constitution, properly interpreted, confers a right to 
engage in obscene speech? 

Answer: The Constitution has never been held to confer a right to engage in obscene 
speech. To the contrary, the Court long has considered obscenity a category of “low- 
value” speech that is unprotected by the First Amendment. Miller v. California, 43 U.S. 
15 (1973), sets out the basic test for what material counts as obscene. I folly accept this 
longstanding body of law, and if I am confirmed as Solicitor General, I would expect to 
make arguments consistent with it. 

6. Do you believe the President has the constitutional authority as commander-in-chief to 
override laws enacted by Congress and to immunize people under his command from 
prosecution if they violate these laws passed by Congress? 

a. Do you believe the President has the authority to circumvent the Foreign 
Intelligence Surveillance Act (FISA), and b}fpass the FISA court to conduct 
warrantless electronic surveillance that may include spying on Americans? 
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Answer: The appropriate analysis in considering any question of this kind derives from 
Justice Jackson’s concurring opinion in Youngstown Sheet & Tube Co. v. Sawyer, 343 
U.S. 579 (1952). In that opinion. Justice Jackson describes three situations: the first 
where executive power is exercised pursuant to a congressional authorization; the second 
where executive power is exercised in the absence of any congressional action; and the 
third “when the President takes measures incompatible with the expressed or implied will 
of Congress.” In the last situation. Justice Jackson notes, presidential “power is at its 
lowest ebb” and “must be scrutinized with caution, for what is at stake is the equilibrium 
established by our constitutional system.” This does not mean the President never has 
power to act in such a situation, for on some occasions, as Justice Jackson recognizes, 
Congress is indeed “disabl[ed]” from acting upon a subject. But these occasions are rare 
and cannot be created or justified merely by a general invocation of the commander-in- 
chief power. These principles are the ones 1 would apply to the consideration of any 
executive action, including any action relating to FISA. 

7. How would you determine Congressional intent in cases of statutory interpretation? 

a. Should presidential signing statements be considered by a court in construing 
Congressional intent? 

b. What weight would you give foreign law in statutory interpretation? 

Answer: By far the best way of determining Congressional intent in cases of statutory 
interpretation is to look at what Congress intended - not what either the President or 
foreign law says about the language in dispute. There may be exceptional occasions 
when non-Congressional sources can provide clues to meaning - for example, when 
Congress itself has indicated that it is looking to foreign law or when a Presidential 
signing statement makes note of a particular piece of legislative history. In general, 
however, such sources have far less weight than the actual language of the statutory 
provision in question and the legislative history (if any) surrounding it. 

8. In 1993, you worked on Justice Ginsburg’s confirmation hearing. Prior to Justice 
Ginsburg’s confirmation to the Supreme Court, she wrote on a number of women’s 
issue. She had written that the age of consent for women should be 12, that prisons 
should house men and women together in order to have gender equality, that Mother’s 
and Father’s Day should be abolished because they stereotype men and women, and that 
there is a constitutional right to prostitution. In a 1995 book review, you called Justice 
Ginsburg a “moderate.” Do you believe these are moderate positions? 

a. Do you agree with these positions? If not, with which ones do you disagree? 

b. Justice Ginsburg said that there should be Federal funding for abortion. Do you 
believe that is a moderate position? 
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c. Do you think Justice Ginsburg’s record on the Supreme Court demonstrates that 
she is a “moderate?” 

Answer: My statement in 1995 that Justice Ginsburg was a “moderate” (meaning 
something like “in the middle”) was based on her record on the Court of Appeals for the 
D.C. Circuit, not on any of the positions you cite. I do not recall (or perhaps never knew) 
what Justice Ginsburg said about the women’s issues you cite, but as these positions are 
presented here, I do not agree with them and would not characterize them as moderate. 
Similarly, on the assumption that Justice Ginsburg once advocated a constitutional right 
to funding for abortion, that position has been decisively rejected. The Supreme Court 
held several decades ago that such funding is not a matter of constitutional right, see 
Harris v. McRae, 448 U.S. 297 (1980), and that holding has not since been seriously 
challenged. Given that I hope to be arguing before her one day soon, I hope you will let 
me decline to characterize Justice Ginsberg’s record on the Court; I am concerned that 
applying any label to her, or to any other Justice, would compromise my ability to be the 
best advocate possible for the interests of the United States. 

9. In Boumediene v. Bash, the Supreme Court held that the detainees at the U.S. Naval Base 
at Guantanamo Bay, Cuba, “are entitled to the privilege of habeas corpus to challenge the 
legality of their detention.” Slip Op. at 42. The Court based its holding on Article I, 
Section 9, Clause 2, of the Constitution (the Suspension Clause), which allows for 
suspension of habeas corpus rights only in cases of rebellion or invasion. Currently, a 
federal judge is exploring whether Boumediene' s result reaches another military prison 
where the U.S. now holds perhaps three times the number of detainees still left at 
Guantanamo Bay — the “Bagram Theater Internment Facility” at an airfield some 40 
miles outside of Kabul, Afghanistan. 

a. Do you believe that the detainees imprisoned at Bagram are entitled to the writ of 
habeas corpus? 

b. Since both prisons are under the total control of the U.S., and both prisons may be 
used to imprison these men for an unlimited duration (although the President has 
vowed to close Guantanamo), how do you distinguish them? 

Answer: On February 20, the Department of Justice filed papers in a case in the U.S. 
District Court for the District of Columbia stating that “the Government adheres to its 
previously articulated position” that the court lacks jurisdiction “over habeas petitions 
filed by detainees held at the United States military base in Bagram, Afghanistan.” I 
played no role in this decision, but if I am confirmed as Solicitor General, I might well be 
called on to represent the position of the United States in this matter. Accordingly, I 
think I should refrain fi-om saying anything more than the government previously has 
argued on the questions you raise. 
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Particular Cases 

10. Do you believe that the Supreme Court’s Second Amendment decision in District of 
Columbia v. Heller was rightly decided? 

1 1 . Do you believe that the Supreme Court’s Takings Clause decision in Kelo v. New London 
was correctly decided? 

12. Do you believe that the Supreme Coiut’s decision in Zelman v. Simmons-Harris, which 
ruled that school-choice programs that include religious schools don’t violate the 
Establishment Clause, was correctly decided? 

13. Do you believe that the Supreme Court’s decision in Morrison v. Olson, which ruled that 
the independent-counsel statute did not violate the constitutional separation of powers, 
was correctly decided? 

Answer: For questions 10 through 13, my answer is the same. As noted earlier, the 
Solicitor General owes important responsibilities to the Court, one of which is respect for 
its precedents and for the general principle of stare decisis. I do not think it would 
comport with this responsibility to state my own views of whether particular Supreme 
Court decisions were rightly decided. All of these cases are now settled law, and as such, 
are entitled to my respect as the nominee for Solicitor General. In that position, I would 
not frequently or lightly ask the Court to reverse one of its precedents, and I certainly 
would not do so because I thought the case wrongly decided. 

Defense of Statutes and Regulations as Solicitor General 

14. You have been outspoken in your opposition to the military’s “Don’t Ask, Don’t Tell” 
policy and the Solomon Amendment, which requires college campuses to permit military 
recruiters or forgo government funding. In fact, you have called it “a profound wrong - a 
moral injustice of the first order.” In our private meeting and at your hearing, you said 
that that you thought you could overlook your strongly held personal views with regard to 
the Solomon Amendment and “Don’t Ask, Don’t Tell” and defend these statutes if 
needed. While I respect your position, I think that such an action may not be quite so 
easy when it concerns a matter you believe is a “moral injustice of the first order.” 

a. What other “moral injustices of the first order” do you see in our society? 

b. Would you be able to defend laws that arguably perpetuate such injustices with 
equal vigor? 

c. If not, what makes the “moral injustice” with regards to “Don’t Ask, Don’t Tell” 
different? 
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d. According to a December 1, 2004, Boston Globe article, Harvard was the first 
major law school to reinstate its ban against military recruiters on campus 
following the Third Circuit’s decision enjoining the enforcement of the Solomon 
Amendment. At the time, you wrote an email to students stating “This return to 
our prior policy will allow [the Office of Career Services] to enforce the law 
school’s policy of nondiscrimination without exception, including to the military 
services. I am gratified by this result, and I look forward to the time when all law 
students will have the opportunity to pursue any legal career they desire.” The 
article further notes that “Leaders at most of the law schools reached . . . said they 
have no immediate plans to change their policies.” Why didn’t you wait to see 
what the Supreme Court decided before reinstating the ban? 

e. Will you decline to seek appellate review for cases which depart from the 
principles the Supreme Court articulated in Rumsfeld v. FAIR! 

f. Will you seek appellate review of cases that challenge the “Don’t Ask, Don’t 
Tell” policy? 

Answer: I view as unjust the exclusion of individuals fi'om basic economic, civic, and 
political opportunities of our society on the basis of race, nationality, sex, religion, and 
sexual orientation. My role as Solicitor General, however, would be to advance not my 
own views, but the interests of the United States, as principally expressed in legislative 
enactments and executive policy. I am fully convinced that I could represent all of these 
interests with vigor, even when they conflict with my own opinions. I believe deeply that 
specific roles carry with them specific responsibilities and that the ethical performance of 
a role demands carrying out these responsibilities as well and completely as possible. 

The Solicitor General’s role is to defend and advance the interests of the United States, 
and I would carry out those responsibilities, and those responsibilities alone, if I am 
fortunate enough to be confirmed to the position. 

The Solomon Amendment provides a good illustration of the point I am making. As the 
dean of a law school with a general nondiscrimination policy - meant to protect each of 
our students regardless of such factors as race, religion, sex, or sexual orientation - 1 
thought the right thing to do was to defend that policy and to do so vigorously. For that 
reason, when the Third Circuit held the Solomon Amendment unconstitutional, I 
reinstated the school’s policy pending the Supreme Court’s decision in Rumsfeld v. FAIR. 
(Of course. Harvard Law School has been in full compliance with the Supreme Court’s 
decision since the day it was issued.) As Solicitor General, I would have a wholly 
different role and set of responsibilities. As I said at my hearing, I know well the 
procedural posture, facts, and arguments in the case, and I am sure that had I been 
Solicitor General at the time the Third Circuit decision came down, I would have asked 
the Supreme Court to review the decision. (Similarly, I would have sought appellate 
review in the Third Circuit had die district court held the Solomon amendment 
unconstitutional.) Indeed, this would have struck me as an easy case; a federal statute had 
been invalidated on constitutional grounds and there were clearly reasonable arguments 
that could be made in its defense. Those arguments, of course, would only be stronger 
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today, in any future challenge to the Solomon Amendment, given the Supreme Court’s 
emphatic decision upholding that statute’s constitutionality. My approach to cases 
involving challenges to 10 U.S.C. § 654, the statute involving the don’t-ask-don’t-tell 
policy, would be the same. In this context, unlike in Rumsfeld v. FAIR, I do not know and 
cannot discuss the facts, procedural posture, and arguments associated with any particular 
case. But I can say that in any case attacking the constitutionality of 10 U.S.C. § 654, 1 
would apply the usual strong presumption of constitutionality and give foil weight to the 
factors supporting this presumption, such as the prior appellate court decisions upholding 
the statute and the doctrine of judicial deference to legislation involving military matters. 


15. In late 2008, the Department of Health and Human Services issued the “Conscience 
Rule” to end discrimination against health care providers who decline to participate in 
abortion because of their moral or religious beliefs. At your hearing, you pledged to defend 
any federal statute or regulation “in whose support any reasonable argument can be made.” 
Do you believe a reasonable argument can be made to support the “Conscience Rule?” 

a. Do you support a right of health care providers to decline to participate in 
abortions because of their moral or religious beliefs? 

b. Will you defend federal laws and regulations protecting health care providers who 
decline to participate in abortions because of their moral or religious beliefs? 

c. What is your definition of a “reasonable argument?” 

d. Can you list any cases that a Solicitor General has defended with an unreasonable 
argument? 

Answer: I have not read and do not know anything about the “Conscience Rule” so 
cannot hazard a view about it. But I think I can answer most of this question in the 
following way. If the “Conscience Rule” were instead a statute and if it were attacked on 
constitutional grounds, the question I would ask would be a simple one: is there a 
reasonable defense to be offered in support of the statute? If so, I would make that 
defense. This standard is a very low bar: it is and should be highly unusual for the 
Solicitor General to decline to defend a statute. (I do not know of any cases that the 
Solicitor General has defended with an imreasonable argument.) That the Conscience 
Rule is in fact not a statute but a regulation potentially adds an additional element to the 
analysis. Here, the Solicitor General’s Office typically would consult with the relevant 
agency regarding the regulation. If the agency stands behind the regulation, the Solicitor 
General’s course of action is clear: the Office will defend the regulation against legal 
challenge assuming there is a reasonable basis to do so. But if the agency wishes to 
repeal or modify the regulation, a different question would be presented. The Solicitor 
General, after all, defends existing executive policy; if and as executive policy changes, 
the Solicitor General’s course of action likely will change as well. 
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16. At your hearing. Senator Klobuchar asked what you would change in the Solicitor 
General’s Office. You responded, “If it ain’t broke, don’t fix it.” You called the office 
“extraordinary” and could not identify anything that you would change. The new 
administration, however, may have some changes it would like to make to the office or to 
positions the office took during the previous administration. On February 6, 2009, for 
example. Acting Solicitor General Edwin Kneedler filed a motion informing the Supreme 
Court that the government no longer wished to appeal the D.C. Circuit’s ruling in 
Environmental Protection Agency v. New Jersey. The Bush Administration had filed a 
petition for a writ of certiorari with the Supreme Court in that case after the D.C. Circuit 
vacated the EPA’s mles regarding mercury and other hazardous air pollutant emissions from 
power plants under the Clean Air Act. 

a. What role if any did you play in the Acting Solicitor’s General’s decision to 
withdraw the appeal in EPA v. New Jerseyl 

b. Will you continue the position of Acting Solicitor General Kneedler and not appeal 
the ruling in EPA v. New Jersey? 

Answer: I did not play any role in the Acting Solicitor’s General’s decision to withdraw 
the appeal in EPA v. New Jersey. I would expect to continue this position for two 
reasons. First, my general approach will be to defer to decisions made by the Acting 
Solicitor General in this period. Second, although I have not at all consulted with him on 
the case, my understanding is that he made the decision not to appeal because the agency 
involved (the EPA) materially changed its position regarding the regulation of mercury. 
This is an example of the kind of situation to which I referred in my answer to question 
#15: when executive policy itself changes, the Solicitor General’s litigating decisions also 
may change. Said another way, if the agency repudiates the executive policy that the 
Solicitor General is defending, then the Solicitor General has nothing left to defend. 


17. Under what circumstances would it be appropriate for the Solicitor General to change the 
position taken by the previous Administration on a case pending before a federal court or the 
Supreme Court? 

a. Have you discussed with anyone in the current Administration any positions of 
previous Administrations that should be changed? 

Answer: The clearest cases in which such changes are appropriate are the ones described 
in my answer to the last two questions: where executive policy itself changes, the 
Solicitor General’s defense of the original policy likely will change as well. Another 
category of cases in which such change may occur relates to discretionary positions taken 
by the Solicitor General’s office. For example, if the Solicitor General has filed an 
amicus brief in a case not involving the government as a party, and the views of the 
executive branch change with respect to that filing, a change in litigating position may be 
appropriate. Counting against any such change, however, are important interests in 
continuity and stability, as well as a certain kind of seemliness in presenting matters to 
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the Supreme Court. In the end, a balance must be struck in such cases between these 
countervailing interests, and I would not expect many changes of this kind to occur. The 
cases in which a change between Administrations is least justified are those in which the 
Solicitor General is defending a federal statute. Here interests in continuity and stability 
combine with the usual strong presumption in favor of defending statutes to produce a 
situation in which a change should almost never be made. 

I am not sure whether this matter falls within the scope of the question, but I have 
discussed very generally with a person in the current Administration the department’s 
consideration of the al Marri case pursuant to President Obama’s executive order. I have 
played no part in any decisionmaking in this review. 

1 8. What will be your practice if you personally disagree with the President or the Attorney 
General on the position to take in a case for which you or your office is responsible? 

a. What if the President or the Attorney General advocates for a position that you 
believe is unconstitutional? 

b. President Obama, in an interview with Christianity Today, stated that he believed 
states could ban partial birth abortion. Would you, as Solicitor General, intervene in 
such a case? 

c. President Obama has said that he does not support same sex marriage; however, on 
the White House website, the President has posted a civil rights agenda, which calls 
for the repeal of the Defense of Marriage Act. The Defense of Marriage Act defines 
marriage as between a man and a woman. It passed Congress overwhelmingly. 
Would you defend the constitutionality of the Defense of Marriage Act before the 
Supreme Court? 

d. Last year in passing the FISA Amendments Act of 2008, Congress approved 
retroactive immunity for telephone companies that may have broken the law by 
assisting the government in warrantless surveillance. President Obama initially 
opposed retroactive immunity for telephone companies, although he ultimately voted 
in favor of the FISA Amendments Act. Plaintiffs have challenged the immunity 
provision. Will you defend the immunity provision? 

Answer: If I am confirmed and I disagree with the President on the position to take in a 
case for which the Solicitor General’s office is responsible, I would do my best to 
persuade him of the correctness of the office’s views or the appropriateness of deferring 
to the office. (I believe that if the disagreement were with the Attorney General, a natural 
step would be to appeal to the President.) If the disagreement were to continue, I would 
consider the nature of the case, the nature of the disagreement, and the fiill range of ways 
to deal with the disagreement. I should clarify here that the critical question is not what 
would happen if I “personally” disagree with the President, because my personal views 
would be irrelevant; the critical question is what would happen if the President and I were 
to disagree on the position that will advance the long-term interests of the United States, 
which is the Solicitor General’s client. That is the only basis on which I would act as 
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Solicitor General, and so that is the only ground on which disagreement between myself 
and the President might present itself. If I believe this disagreement goes to a highly 
material matter - a matter, for example, that would involve me in failing to fulfill my 
essential obligations to the Court or Congress - 1 would have to resign my office. 
Needless to say, I do not foresee any significant likelihood that this will happen. But I 
believe the Solicitor General needs to be able to walk away from the job when her 
assessment of her role and the obligations attendant on that role differs significantly from 
those of the President. 

I cannot say with so little in the way of information whether, if confirmed as Solicitor 
General, I would intervene in a case involving a state ban on partial birth abortion. I 
would need to know more about the legislation and the challenge to it. In addition, I 
would want to take full advantage of the processes of consultation and deliberation that 
the Solicitor General’s office follows in such cases, involving interested parties, other 
components of the Department of Justice, and other agencies. 

I would apply the same standard to defending the Defense of Marriage Act and the FISA 
Amendments Act as to any other legislation: I would defend the Acts if there is any 
reasonable basis to do so. As I noted above, this is a low bar for a statute to climb over. 

It is very unusual for a Solicitor General to decline to defend a statute. Indeed, I have no 
present belief that any federal statute now on the books is clearly unconstitutional (such 
that a reasonable defense of the statute could not be offered). 
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lanitd Senate 

COMMITTEE ON THE JUDICIARY 
WASHINGTON, DC 20510-627S 


February 25, 2009 

Dean Elena Kagan 
Harvard Law School 
Griswold 200 

1 525 Massachusetts Avenue 
Cambridge, MA 02138 

Dear Dean Kagan; 

I write to express my dissatisfaction with many of the answers you provided to the 
Committee in response to my written questions following your confirmation hearing. I believe 
these answers are inadequate for confirmation purposes. 

In a 1995 review of a book entitled The Confirmation Mess, you made a compelling case 
for senatorial inquiry into a nominee’s judicial philosophy and her views on specific issues. 

You stated, “when the Senate ceases to engage nominees in meaningful discussion of legal 
issues, the confirmation process takes on an air of vacuity and farce, and the Senate becomes 
incapable of either properly evaluating nominees or appropriately educating the public.” You 
fiirther asserted that the Senate’s inquiry into the views of executive nominees, as compared to 
Supreme Court nominees, should be even more thorough, stating, “the Senate ought to inquire 
into the views and policies of nominees to the executive branch, for whom ‘independence’ is no 
virtue.” I agree with the foregoing assessment, and, therefore, am puzzled by your responses, 
which do not provide clear answers concerning important constitutional and legal issues. 

For example, in response to several questions related to the constitutionality of the 
imposition of the death penalty, you offer only the follovring: “I do not think it comports with 
the responsibilities and role of the Solicitor General for me to say whether I view particular 
decisions as wrongly decided or whether I agree with criticisms of those decisions. The 
Solicitor General must show respect for the Court’s precedents and for the general principle of 
stare decisis. If I am confirmed as Solicitor General, 1 could not firequently or lightly ask the 
Court to reverse one of its precedents, and I certainly would not do so because I thought the case 
wrongly decided.” You repeatedly provide this answer verbatim, or a similarly unresponsive 
answer, to numerous questions regarding the First and Second Amendments, property rights, 
executive power, habeas corpus rights of detainees, the use of foreign law in constitutional and 
statutory analysis, and the Independent Counsel statute, among others. I think you would agree 
that, given the gravity of these issues and the significance of the post for which you are 
nominated, this Committee is entitled to a full and detailed explanation of your views on these 
matters. 
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Please provide the Committee with adequate answers to these questions so that I may 
properly evaluate your nomination and determine whether any supplemental questions are 
necessary. 


SincCTely, 

Arien Specter 
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HARVARD LAW SCHOOL 

CAMBRIDGB - MASSACHUSETTS • 02138 


OFFICE OF THE DEAN 


Telephone (617) 495-4601 
Fax (617) 495-5115 


March 2 , 2009 


Senator Arlen Specter 
United States Senate 
Committee on the Judiciary 
224 Dirksen Senate OfBce Building 
Washington, DC 20510 

Dear Senator Specter; 

I am writing in response to your letter of February 25. I am sorry that you believe 
some of my answers to written questions to be inadequate. I wish to respond to your 
request for additional information as fully as possible while still meeting the obligations 
attendant to a nominee for the Solicitor Generars office. 

Let me first say how much I respect the Senate and its institutional role in the 
nominations process. As the members of a co-equal branch of government charged with 
the “advice and consent” function, you and your colleagues have a right and, indeed, a 
duty to seek necessary information about how a nominee will perform in her office. By 
the same token, each nominee has a responsibility to address senatorial inquiries as fully 
and candidly as possible. But some questions - and these questions will be different for 
different positions - cannot be answered consistently with ttie responsible performance of 
the job the nominee hopes to undertake. For that reason, some balance is appropriate, as 
I remarked to Senator Hatch at my nomination hearing and as you quoted approvingly in 
the introduction to your vmtten questions. 

I endeavored to strike that proper balance in responding to your and other 
senators’ written questions. I answered in full every question relating to the Solicitor 
General’s role and responsibilities, including how I would approach specific statutes and 
areas of law. I also answered in detail every question relating to my own professional 
career, including my relatively extensive writings and speeches. Finally, I answered 
many questions relating to general legal issues. In short, 1 did my best to provide you and 
the rest of the Committee with a good sense of who I am and of how I would approach 
the role of Solicitor General. The only matters I did not address substantively were my 
personal views (if any) regarding specific Supreme Court cases and constitutional 
.dcictrmssJhes£LpersQnaLviewsjy-OulcLplay-no-role-in-my-perfonnance.of.the-job,-which 
is to represent the interests of the United States; and expressing them (whether as a 
nominee or, if I am confirmed, as Solicitor General) might undermine my and the 
Office’s effectiveness in a variety of ways. 
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In answering these questions as I did, I was cognizant of the way other nominees 
to the position of Solicitor General have replied to inquiries from senators. For example, 
in answering a question about his views of the use of foreign law in legal analysis, Paul 
Clement tvrote: “As Solicitor General, my role would be to advance the interests of the 
United States, and previous statements of my personal views mi^t be used against the 
United States’ interests, either to seek my recusal, to skew my consideration of what 
position the United States should take, or to impeach the arguments eventually advanced 
by the United States.” Similarly, Seth Waxman stressed in responding to questions about 
his understanding of a statute that “[i]t is the established practice of the Solicitor General 
not to express views or take positions in advance of presentation of a concrete case” and 
prior to engaging in extensive consultation within and outside the office. The advice I 
received from former Solicitors General of both parties prior to my nomination hearing 
was consistent with what the transcripts of their hearings reveal: all stressed the need to 
be honest and forthcoming, but also the responsibility to protect the interests of the office 
and of the United States. In my hearing and in my responses to written questions, I 
believe I have provided at least as much information to the Committee as any recent 
nominee. 

As you noted to me when we met, I have lived my professional life largely in the 
public eye. I have written and spoken widely, so the Committee had the opportunity to 
review many pages of my law review articles and many hours of my remarks. I tried to 
answer every question put to me at my hearing completely and forthri^tly. I met with 
every member of the Committee who wished to do so in order to give all of you a more 
personal sense of the kind of person and lawyer I am. I submitted letters from numerous 
lawyers, who themselves hold views traversing the political and legal spectrum, 
indicating how I approach legal issues. And as noted above, I answered many written 
questions from you and other members of the Cormnittee. 

In all, I did my best to provide you and the other members of the Committee with 
a complete picture of who I am and how I would approach the role of Solicitor General, 
consistently with the responsibilities of that office and the interests of the client it serves. 
But I am certainly willing to do anything else I can to satisfy your concerns, including 
meeting with you again. 

Thank you for your consideration of this letter. 


Sincerely, 



Elena Kagan 
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January 26*, 2009 

The Honorable Patrick J. Leahy, Chairman 
The Honorable Arlen Specter* Ranking Member 
Senate Committee on the Judiciary 
SD-224 Birksen Senate Office Building 
Washington* B-C. 20510 

I^ar Chairman Leahy and Ranking Member Specter; 

As the National President of the Federal Law Enforcement 
Officers Association (FLEOA), a 26,000 member nonprofit, 
nonpartisan organization representing federal law enforcement 
officers, I am writing to you in support of the appointment of 
Tom Perrelli for the position of Associate Attorney General. 

FLEOA's raembCTship includes criminal investigators and 
officers from the Bureau of Alcohol Tobacco and Firearm^ 
Federal Bureau of Investigation, United States Marshals 
Service, Department of Justice, Office of the hispector General 
and many others. All of our members serving in these agencies 
have sacrificed a great deal while supporting their agency’s 
formidable mission. They are the frontline of our nation’s 
defense, and we need to ensure friat they are led by a qualified 
team of professionals who have consummate experience in law 
enforcement issues. 

Mr. Perrelli served as Deputy Assistant Attorney General, 
supervising the Federal Programs Branch of the Civil Division, 
representing virtually every federal agency in complex civil 
litigation. In that role, Mr. Perrelli led a staff of 100 attorneys 
charged with defending the consfitutionality of federal statutes, 
defendii^ federal agency action and regulations, representing 
the diplomatic and national security interests of the United 
States in courts of law, and conductii^ significant Title VH, 
personnel and social security litigation. 
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! am optimistic that Tom Perreili possesses the requisite 
knowledge, experience and and leadership ability that will 
serve as an asset to the Department of Justice and to the 
American people. 

Please don’t hesitate to call should you require any additional 
input from FLEOA regarding the qualifications of Tom 
Perreili. We look forward to working with him and other 
senior members of the Department of Justice in the coming 
year. 


Respectfully submitted, 

Adler / 

National President 
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NATIONAL . 

CENTER FOR 

MISSING 8z 
EXPLOITED 

CHILDREN* 


Charles 8. Wang International 
Children’s Building 
699 Prince Street 
Alexandria, VA 22314-31 75 
U.S.A. 


Telephone 703.274.3900 
Facsimile 703.274.2200 
www.misslngkids.com 


January 22, 2009 


The Honorable Patrick J. Leahy, Chairman 
The Honorable Arlcn Specter, Ranking Member 
Senate Committee on the Judiciary 
SD-224 Dirksen Senate Office Building 
Washington, DC 20510-6275 

Dear Senator Leahy and Senator Specter; 

I am writing to express support for the nomination of Thomas J. 
Petrelli to be Associate Attorney General. We had the opportunity to 
meet and work with Mr. Perrelli during his earlier public service as 
Counsel to Attorney General Janet Reno. We worked closely with 
Attorney General Reno and her staff on a wide range of issues relating 
to children and their protection. Attorney General Reno was a great 
friend and fierce advocate for our efforts to keep America’s children 
safe. Mr. Perrelli was a key advisor and supporter of those efforts. 


www.cybertlpline.com 


We are also enthusiastic about Mr. Perrelli’s imique experience in his 
private law practice in connection with intellectuM property and First 
Amendment issues. The National Center for Missing & Exploited 
Children (NCMEC) is exploring innovative, creative ways to work 
with the Internet industry to more effectively address flie exploding 
problem of child pornography. In that regard we feel that there is much 
to learn from the experience of other industries. 


We are exploring voluntary initiatives with Internet companies to 
attack child pornography without violating legitimate privacy and free 
speech protections. In exploring new approaches and innovations, we 
have looked closely at earlier efforts in attacking spam, phishing, 
copyright inliingement, etc., and attempted to learn from those efforts. 

Mr. Perrelli has been on the cutting edge in addressing intellectual 
property, technology and anti-piracy issues. His unique private sector 
experience coupled with his exemplary public service will make him a 
strong, effective Associate Attorney General. 


Regional Offices 
California 
Florida 
Kansas City 
New York 
South Carolina 
Texas 


Sincerely, 




Ernie Allen 
Presidait & CEO 
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ALUANCE DEFENSE FUND 

Defending Our FirM Liberty 


February 13, 2009 


Senator Patrick Leahy 

Chairman United States Senate Judiciary Committee 
433 Russell Senate Office Budding 
Washington, DC 20510 

Dear Chairman Leahy and Senate Judiciary Committee Members: 

The Alliance Defense Fund (“ADF”) submits this letter in opposition to the 
Department of Justice nominees David Ogden, Elena Kagan, Dawn Johnsen, and 
Thomas Perrelli. ADF is a legal alliance, composed of more than 1,200 attorneys, 
that focuses its activities around three legal issues: (1) guarding the sanctity of life; 
(2) protecting marriage and the family; and (3) defending religious freedom. ADF 
regularly litigates difficult and contentious cases involving both novel and complex 
constitutional issues. In doing so, ADF consistently advocates for an originalist 
interpretation of the constitution, with the goal of fostering long-term legal stability 
and adherence to the “rule of law.” 

President Obama’s most recent nominees for top-level positions in the 
Department of Justice (“DOJ”) — David Ogden, Elena Kagan, Dawn Johnsen, and 
Thomas Perrelli — each subscribe to a results-oriented school of jurisprudence 
unmoored from a proper understanding of the constitution. Their legal philosophies 
depart from mainstream views, their professional careers reflect a far-left ideology, 
and their involvement in the DOJ will jeopardize the proper enforcement of federal 
law and development of constitutional doctrines. For the reasons expressed herein, 
ADF opposes each of their nominations and urges the Senate Judiciary Committee 
(“Committee”) to do the same. 

David Otfden 

President Obama has nominated David Ogden to serve as Deputy Attorney 
General. Mr. Ogden’s far-left jurisprudential background is truly astounding. He 
has repeatedly been an advocate of sexually oriented businesses, including 
distributors of hard-core pornography. He has represented a variety of clients 
seeking to strike down even slight restrictions on abortion, such as parental-consent 
laws, spousal-consent laws, and 24-hour waiting periods. And he has been a 
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consistent advocate for the homosexual agenda. Perhaps most troubling of all, it 
appears that Mr. Ogden has been somewhat misleading in his testimony before this 
Committee. For these reasons, which will be more fully discussed herein, ADF 
urges this Committee to reject Mr. Ogden’s nomination. 

Throughout his career, Mr. Ogden has been a major defender of sexually 
oriented businesses and organizations. He has repeatedly represented major 
organizations within the pornography industry— including Playboy Enterprises, 
Playboy Programming Distribution Corporation, the Consenting Adults Telephone 
Rights Association, and PHE, Inc., which is the nation’s largest distributor of hard- 
core pornography and other sexually oriented products. This industry is unique in 
its extreme degradation of women and disregard for human relationships. 

In United States v. American Library Association, 539 U.S. 194 (2003), Mr. 
Ogden submitted an amicus brief on behalf of fifteen library directors, arguing that 
the federal constitution requires public libraries to remove internet pornography 
filters. In that brief, Mr. Ogden treated pornography like informative data, writing 
that “[ijmposition of mandatory filtering on public libraries impairs the ability of 
librarians to fulfill the purpose of public libraries — namely, assisting library 
patrons in their quest for information . . . .” In several other cases, including 
American Library Association v. Reno, 33 F.3d 78 (D.C. Cir. 1994), Mr. Ogden 
represented sexually orientated businesses and organizations in their quest to avoid 
any measure — however slight — of government regulation. His advocacy of 
expansive First Amendment rights for sexually oriented businesses rests on a 
revisionist imderstanding of the constitution. 

Mr. Ogden has also been a staunch supporter of abortion, seeking to 
eradicate any state or federal law protecting unborn children or educating women 
about the harms of abortion. In Hartigan v. Zbaraz, 484 U.S. 171 (1987), Mr. 
Ogden argued, in a brief for the American Psychological Association, that a 
parental-consent law violated the constitutional “right” of a 14-year-old girl to kill 
her unborn child. In that brief, Mr. Ogden argued that 14-year-old girls are mature 
enough to decide whether to abort their child, stating that “the decision to abort is 
one that ... a reasonable adolescent!] could make.” He also asserted that 14-year- 
old girls are just as capable of making abortion decisions as adults are: 

[EJmpirical studies have found few differences between minors aged 
14-18 and adults in their understemding of information and their 
ability to think of options and consequences when asked to consider 
treatment-related decision. These unvarying and highly significant 
findings indicate that with respect to the capacity to understand and 
reason logically, there is no qualitative or quantitative difference 
between minors in mid-adolescence, i.e., about 14-15 years of age, and 
adults. 
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Mr. Ogden’s efTorts to invalidate parental-consent laws conflict with citizens’ 
sentiment in this country; nearly 70% of Americans favor laws requiring women 
under 18 to get parental consent for any abortion. See Gallup’s Pulse of Democracy: 
Abortion, available at http://www.gallup.com/poll/1576/Abortion.aspx. 

In Casey v. Planned Parenthood of S.E. Pennsylvania, 505 U.S. 833 (1992), 
Mr. Ogden argued, in an amicus brief for Planned Parenthood and the American 
Psychological Association, that spousal notification and a mandatory 24-hour 
waiting period violate the federal constitution. He reasoned that “compelled 
spousal notification places a substantial burden on a married woman’s right to 
terminate her pregnancy” and “cannot be justified [by] the [government’s] interest 
in promoting the integrity of the marital relationship.” By taking this position, Mr. 
Ogden’s brief advocated the invalidation of a spousal-notification law supported by 
64% of Americans. See Gallup’s Pulse of Democracy: Abortion, available at http:// 
www.gallup.com/poll/1576/Abortion.aspx. He also insisted that a minimal waiting 
period of 24 hours “severely burdens a woman’s right to choose.” 'These absolutist 
positions on abortion are based on a flawed understanding of the constitution, 
wholly disconnected from the federalist principles upon which our great nation was 
founded. Mr. Ogden’s views leave no room whatsoever for the state to advance its 
compelling interest in its future citizens and taxpayers. 

Mr. Ogden has also been an unwavering advocate for homosexual activists. 
In Lawrence v. Texas, 539 U.S. 558 (2003), he served as counsel for the American 
Psychological Association and argued that the criminalization of sodomy violates 
federal constitutional rights. In that brief, he asserted that “homosexuality is a 
normal form of human sexuality.” He also argued, despite abundant evidence to the 
contrary, that “the children of [same-sex couples] . , . demonstrate no deficits in 
intellectual development, social adjustment, or psychological well-being as 
compared to children of [opposite-sex couples].” He submitted a brief advocating 
similar positions in Bowers v. Hardwick, 478 U.S. 186 (1986). 

Mr. Ogden supports the use of “strict scrutiny” for equal-protection 
challenges brought by persons involved in same-sex relationships. He hsis asserted 
that “gay men and lesbians constitute a discrete and insular minority deserving 
strict equal protection scrutiny.” Donald N. Bersoif and David W. Ogden, “APA 
Amicus Curiae Briefs: Furthering Lesbian and Gay Male Civil Rights,” American 
Psychologist, Vol. 46, No. 9, p. 950-56 (Sept 1991). This radical legal theory has 
been rejected by nearly every court that has addressed the issue. See, e.g., 
Hernandez v. Robles, 7 N.Y.3d 338, 855 N.E.2d 1 (2006); Andersen v. King County, 
158 Wash.2d 1, 138 P.3d 963 (2006); Conaway v. Deane, 401 Md. 219, 932 A.3d 571 
(2007). The only judicial opinion adopting that approach — ^the California Supreme 
Court’s decision in In re Marriage Cases, 43 Cal.4th 757, 183 P.3d 384 (2008) — ^has 
been resoundingly rejected by the people of California when they approved a 
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constitutional amendment that effectively nuOified the Court’s decision. Mr. 
Ogden’s advocacy of such radical constitutional jurisprudence lacks any basis in 
sound constitutional theory; instead, it is intended to further his favored political 
end, without regard for an originalist understanding of the document he purports to 
be interpreting. 

And perhaps more troubling than Mr. Ogden’s far-left jurisprudence is his 
lack of candor before this Committee. In a child pornography case, United States v. 
Knox, Mr. Ogden argued — on behalf of the ACLU, the American Library 
Association, and the American Booksellers Association— that the defendant had 
been improperly convicted under the federal child pornography statute. In that 
case, the Department of Justice adopted an “extreme” interpretation of the child 
pornography law, asserting that materials do not qualify as child pornography 
unless there is actual nudity, i.e., the child’s genitals or pubic area are fully or 
partially exposed. President Clinton publicly chastised the DOJ for its position, as 
did the Senate, by a vote of 100-0, and the House, by a vote of 425-3. 

When questioned about this case during the Judiciary Committee’s hearing, 
Mr. Ogden stated that he and his clients did not adopt what he characterized as the 
DOJ’s “very extreme view ... of the law.” He stated: “The brief that I submitted . . 

. made a different point. . . . The court decided not to accept that view, hut it wasn’t 
the view — the extreme view that I myself rejected — that the Justice Department 
brief took.” It appears, however, that Mr. Ogden’s brief had in fact adopted the 
same “extreme” position put forth by the DOJ. The DOJ’s brief asserted that 
“[djepictions . . . come within the statute only if they show minors engaged in the 
conduct of lasciviously exhibiting their . . . genitals or pubic areas.” Brief of 
Respondent United States at 13, Knox v. United States, No. 92-1183 (U.S.S.C. Sept 
1993) (found at 1993 WL 723366). Similarly, Mr. Ogden’s brief argued that “nudity 
was not only a requirement, but that nudity alone was insufficient. Something 
more, a ‘lascivious exhibition of the genitals and public areas,’ was required.” Brief 
of Amici in support of Petitioner at 17, Knox v. United States, No. 92-1183 (U.S.S.C. 
Sept 1993) (found at 1992 U.S. Briefs 1183 (Lexis)). 'This lack of candor in Mr. 
Ogden’s testimony further demonstrates that he is not fit to serve as a high-ranking 
DOJ official. 

Elena Kagan 

President Obama has nominated Elena Kagan to serve as Solicitor General. 
In her past, Ms. Kagan has shown open hostility towards the military’s “Don’t Ask, 
Don’t Tell” policy, which is favored by a majority of Americans and, more 
importantly, by a majority of military servicemen and women. See Gallup’s Pulse of 
Democracy: Homosexual Relations, available at http://www.gallup.coni/poll/1661/ 
Homosexual-Relations.aspx; Military Hmes Poll, available at http:// 
www.militarycity.com/poll s/2007activepoll_politics.php. 
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While Dean of Harvard Law School, Ms. Kagan did not allow military 
recruiters on campus in protest to the military’s “Don’t Ask, Don’t Tell” policy. In 
an email to the Harvard Law School community, she referred to this fifteen-year 
policy as “a profound wrong — a moral injustice of the first order.” See Email from 
Elena Kagan, Dean Harvard Law School, to Harvard Law School Community (Oct 
6, 2003, 9:04 EST), available at http://www.hlrecord.org/home/index.cftn?event= 
displayArticlePrinterFriendly&uStory_id=fb9b7e30-726c-45al-ae9c-e74a7c5fB65f. 

Moreover, Ms. Kagan submitted an amicus brief challenging the Solomon 
Amendment, the federal law densdng federal funding to an institution of higher 
education that has a policy or practice of prohibiting or preventing the military from 
gaining access to campuses for purposes of military recruiting. The amicus brief 
joined by Ms. Kagan and other law professors offered an implausible interpretation 
of the Solomon Amendment, which was rejected by a unanimous Supreme Court. 
See Rumsfeld v. Forum for Academic and Institutional Rights, Inc., 647 U.S. 47 
(2006). In fact, the Court’s opinion characterized Ms. Kagan’s interpretation as one 
that would render the Solomon Amendment “largely meaningless.” Id. at 67-58. 

Ms. Kagan’s proffering of an unsupportable interpretation of federal law to 
achieve her desired political result raises serious questions about her capacity to 
defend federal laws with which she personally disagrees. She appears driven by a 
results-oriented jurisprudence, unfitting for a high-ranking DOJ official who should 
not be tainted by an extremist ideology. Her outright hostility towards governing 
military policy and her inability to reconcile her personal views with her legal 
positions demonstrates that Ms. Kagan is ill qualified for the job of Solicitor 
General. 

Dawn Jnhnsen 


President Obama has nominated Dawn Johnsen to lead the Office of Legal 
Counsel within the DOJ. One need not explore far to see Ms. Johnson’s far-left 
legal background and jurisprudential theories. She was a staff counsel for the 
ACLU, and served as Legal Director for the National Abortion Ri^ts Action League 
(“NARAL”). NARAL has adopted extreme, absolutist positions on abortion, 
opposing any attempt to restrict abortion on-demand. In line with its imwavering 
demands on abortion, NARAL has publicly condemned the federal law banning 
partial-birth abortions, see NARAL Pro-Choice American Press Release, “Senate 
Votes to Criminalize Safe, Legal Medical Procedures, Next Stop is President Bush” 
(Oct 21, 2003), available at http7/www.commondreams.org/ news2003/1021- 
04.htm — a law supported by more than 72% of Americans. See Gallup’s Pulse of 
Democracy: Abortion, available at httpy/www.gallup.com/polV1576/Abortion.aspx. 
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As a legal scholar, Ms. Johnsen has promoted radical legal positions 
concerning abortion. She has sharply criticized the creation of any legal rights for 
unborn children, asserting that this might have a deleterious effect on her desired 
end — a woman’s unfettered access to abortion. See Dawn E. Johnsen, “The Creation 
of Fetal Rights: Conflicts with Women’s Constitutional Rights to Liberty, Privacy, 
and Equal Protection,” 95 Yale L.J. 599 (Jan 1986). In addition, she has adopted 
far-left feminist positions, arguing that “[fletal rights laws would not only infringe 
on constitutionally protected liberty and privacy rights of individual women, they 
would also serve to disadvantage women as women by further stigmatizing and 
penalizing them on the basis of the very characteristic that historically has been 
used to perpetuate a system of sex inequality.” Id. at 620. These radical legal 
theories are far outside mainstream legal thought; they are grounded in achieving 
her desired end — ^the widespread availability of abortion — and not in a proper 
understanding of constitutional doctrine. And again, they run contrary to the 
government’s profound interest in promoting life. 

Thomas PerreUi 


President Obama has nominated Thomas Perrelli as Associate Attorney 
General. While in private practice, Mr. Perrelli represented Terri Schiavo’s 
husband and worked closely with the ACLU to deprive Ms. Schiavo of food and 
water. His intimate involvement in that case and tireless efforts to ensure Ms. 
Schiavo’s death show a calloused disregard for the sanctity of all life, including the 
lives of disabled individuals. 

In fostering Ms. Schiavo’s death, Mr. Perrelli advanced a legal position 
rejected by 80% of Americans. A poll completed after Ms. Schiavo’s controversial 
death found that 80% of likely voters said that a disabled person who is not 
terminally U1 or in a coma should not, in the absence of a written directive to the 
contraiy, be denied food and water. See Zogby International Poll, available at 
http://www.zogby.com/search/ ReadNews.cfm?ID=982. Moreover, by a three-to-one 
margin, likely voters said that, when there is conflicting evidence on the wishes of a 
patient, elected officials should order that a feeding tube remain in place. See Zogby 
International Poll, available at http://www.zogby.com/search/ReadNews.cfm?ID= 
982. Mr. Perrelli’s unwillingness to protect Ms. Schiavo’s most important right — 
her inalienable right to life — raises serious questions about his ability to protect and 
defend the rights of other Americans. 

Conclusion 


ADP respectfully requests that the Committee reject the DOJ nominations of 
David Ogden, Elena Kagan, Dawn Johnsen, and Thomas Perrelli. Their far-left, 
results-oriented jurisprudence is wholly unmoored from the constitution as drafted 
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and understood by our Founders. Confirming them to high-level DOJ positions will 
wreak havoc on the “rule of law” in our country. 


Respectfully submitted, 


The Alliance Defense Fund 
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January 28, 2009 




Honorable Patrick Leahy, Chairman 
United States Senate Committee on the 
Judiciary 

433 Russell Senate Office Building 
United States Senate 
Washington, DC 20510 


Honorable Arlen Specter, Ranking Member 

United States Senate Committee on the 

Judiciary 

711 Hart Building 

United States Senate 

Washington, DC 20510 


Dear Chairman Leahy and Senator Specter: 

I am writing in support of the nomination of Elena Kagan to serve as Solicitor General of the 
United States. Although we belong to different political parties and undoubtedly have different 
political views, I believe strongly that she possesses the necessary skill, wisdom, and 
temperament to serve ably as Solicitor General of the United States. 

I have come to know Dean Kagan in recent years in her capacity as Dean of my alma mater, the 
Harvard Law School, Dean Kagan came to that job from the Clinton Administration, where she 
had served in the White House Counsel's Office. Among the first things she did was to hire 
several prominent and outstanding young conservative scholars to join the HLS faculty. This 
sent a strong signal to conservative alumni that, despite her own party affiliation, she was 
committed to intellectual diversity and meritocracy at the Law School, and was determined to 
serve the long-term best interests of the institution rather than any narrow ideological agenda. 
This also sent a powerful message of inclusion to conservative alumni, many of whom had 
previously felt somewhat alienated from an institution they perceived as hostile to their points of 
view. 

This open-minded approach to political and philosophical differences was also reflected in her 
treatment of students and student groups on campus. During her tenure, the Federalist Society 
became one of the largest and most active student groups on campus, and numerous leaders of 
the Harvard Federalist Society freely attest to the respectful, cooperative, and indeed supportive 
manner in which Dean Kagan and her office interacted with them. She encouraged the robust 
debate over jurisprudence and legal principles on campus of which the Federalist Society was a 
part. Dean Kagan also affirmatively reached out to alumni to generate ideas for how to improve 
the law school and its curriculum, which prompted a large number of previously passive alumni 
to re-coimect to the school and to become mote active in its affairs. 
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SiDLEY 


Honorable Patrick Leahy, Chairman 
Honorable Aden Specter, Ranking Member 
January 28, 2009 
Page 2 


The record of Dean Kagan's accomplishments in both public and private life provide 
considerable assurance that she will be a great success in the position to which President Obama 
has nominated her. Her skill as a leader and manager are unquestioned, as she has led Harvard 
Law School, an institution far harder to manage than the Solicitor General's Office, into a period 
of robust renaissance. Her previous government experience at the center of the Executive 
Branch equips her well to understand and respond in constructive ways to the needs and interests 
of the various federal agency and department clients she will serve as Solicitor General. Her 
legal acumen is more dm equal to the task she faces, as reflected in her scholarship. The spirit 
of toleration and fair-minded consideration of competing views she brought to the Deanship 
reflect the sort of temperament and judgment that will inspire confidence in the Justices of the 
Supreme Court as well as the private parties with whom she will need to interact as SG. The 
same institutional loyalty that has enabled her to put Harvard Law School’s interests ahead of her 
own will undoubtedly cause her to do likewise in service of the United States. And while her 
skill as an oral advocate has yet to be demonstrated to the same compelling degree as these other 
necessary and important qualities, the precedents provided by predecessors such as Erwin 
Griswold and Charles Fried, both Harvard Law School professors who assumed the position of 
Solicitor Gerreral without significant experience as advocates before the Supreme Court, provide 
stroi^ reasons to feel confident that she will excel in that capacity as well. 

In sum, 1 believe this is an outstanding nomination. Although there is little doubt that the United 
States will take positions in the Supreme Court in the Obama Administration with which I will 
disagree, if Dean Kagan is the Solicitor General, I know they will be arrived at honestly, 
reasoned soimdly under the law, and presented responsibly and skillfully to the Supreme Court. 

I urge the Committee to promptly recommend her confirmation to the Senate. 


Sincerely, 



DCI 131210JV.1 
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January 29, 2009 




Honorable Patrick Leahy, Chairman 
United States Senate Committee 
on the Judiciary 

433 Russell Senate Office Building 
United States Senate 
Washington, D.C. 20510 


Honorable Arlen Specter, Ranking Member 
United States Senate Committee 
on the Judiciary 
71 1 Hart Building 
United States Senate 
Washington, D.C. 20510 


Dear Chairman Leahy and Senator Specter: 

I am writing to support the nomination of Tom Perrelli to be Associate Attorney General 
of the United States. 

I have known Tom since 1990, when we both began serving as editors of the Harvard 
Law Review. During our two years on the Law Review, I had the opportunity to observe Tom's 
personal qualities and professional skills at close range. Along with our classmate (and now our 
President) Barack Obama, we worked together on the Review on an almost daily basis during 
two school years plus a number of the surrounding summer weeks. During the second year, 
when we were third-year students and Barack Obama was President of the Review, we both 
served on the masthead, with Tom serving as the Managing Editor. 

Even in the highly charged political environment of the Harvard Law School of 1 990- 
1991, Tom was unfailingly courteous, polite, and friendly to all of his fellow editors. He enjoyed 
the trust, respect, and affection of the members of the Review from right to left. On a personal 
level, Tom was among the most affable and easygoing members of the Review. He was one of 
the editors who never took political or philosophical differences personally and never allowed 
disagreements to become unpleasant. He fairly considered opposing viewpoints and treated 
everyone well. His management abilities were very strong, and he was respected for his 
dedication, hard work, and skills as a lawyer and legal writer. He consistently exercised sound 
judgment as Managing Editor, and in part due to his diligence and organization, the publication 
under his management was a great success. 

The same complement of personal characteristics, managerial ability, and professional 
skill has been evident throughout his career since law school in both the public and private 
sectors. Based upon numerous conversations I have had with career attorneys at the Justice 
Department in past years, his reputation among the career professionals with whom he worked 
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Honorable Patrick Leahy, Chairman 
Honorable Arlen Specter, Ranking Member 
January 29, 2009 
Page 2 


there during the Clinton Administration Is stellar. And the similar esteem in which he is held by 
colleagues in the private sector, as well as his gift for managing lawyers, is also clearly reflected 
in his selection as Managing Partner of the Washington, D.C. office of his law firm, Jenner & 
Block. 

Most importantly, Tom is the kind of lawyer who by temperament and training knows 
how to responsibly, ethically, and effectively serve the interests of his client. I was delighted to 
read of Tom's nomination, because I have such confidence in his judgment and ability. The 
interests of the United States in the many vital cases handled by the divisions supervised by the 
Associate Attorney General will be well protected with him in charge. I feel confident he will 
make decisions and set litigation strategy based on the institutional interests of our nation and its 
government, with due regard to the views and interests of the Department's client agencies, rather 
than any ephemeral political or policy considerations. 

As a political appointee during the Bush Administration, as well as in the years since I 
left government service, I have had many occasions to work closely with lawyers fiom the 
Associate Attorney General’s Office, and I am familiar with the important management and 
siqjervisoty responsibilities vested in the Associate Attorney General. Tom Perrelli is an 
outstanding choice to fill that position, and 1 have no reservations whatsoever in recommending 
his confirmation to you. 


Sincerely, 



DCl I317342V.I 
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NATIONAL 

WOMEN'S 

LAWCENTER 


EXPANDING THE P055I8 IIITIES 


JajjUtiry 23, 2009 


Ssaiator Patrick Leahy 

433 Russell Senate Office Building 

Washington, DC 20510-4502 


Senator Arlen Specter 

71 1 Hart Senate Office Building 

Washington, DC 20510-3802 


Dear Chaiiman Leahy and Ranking Meitl>er Specter: 

We are writing to express our stre ng svgjport for the nomination of Elena Kagan to 
become Solicitor General of the United States. We have worked with Elena fiom the time that 
she was on the faculty of the University r.r'Chicago Law School to her service during the Clinton 
Administration as Associate Counsel to t rc President and then Deputy Assistant to the President 
and Deputy Director for the Domestic Pol cy Counsel, She has demonstrated an extraordinary 
intellect, legal analytic skills, an undeistar ding of the real-world impact of the law, and an ability 
to hear and consider all sides. 

During her career as an academic, in public service, and as Dean of Harvard Law School 
Elena has shown a commitment to impro the lives of women and their families, and we believe 
she will bring these concerns, as well as Ipu- legal talents and her deep respect for the law, to the 
position of Solicitor General. 

We drank the Committee in advatioe for taking our views into account in considering 
Elena Kagan’s qualifications for office. 


Sincerely, 

Nancy Duff Campbell Marcia D. Greenberger 

Co-President Co-President 


NDC/MDG:nb 
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WOMEN'S 

LAWCENTER 


EXPANDINC THE POSSIBILITIES 


February 6, 2009 


Senator Patrick Leahy 

433 Russell Senate Office Building 

Washington, DC 20510-4502 


Senator Arlen Specter 

711 Hart Senate Office Building 

Washington, DC 20510-3802 


Dear Chairman Leahy and Ranking Member Specter: 

We are writing to express our strong support for the nomination of Tom Perrelli to 
become Associate Attorney General of the United States. He has had a distinguished legal 
career, including at the Justice Department where he played an oversight role for the Civil Rights 
Division. He has been widely acclaimed for his legal skills, integrity and commitment to 
enforcement of the law. 

His work on a range of issues, including expansion of the federal hate crimes law to 
include gender, sexual orientation and disability, and the task force he led that created the 
CIRCLE Project, which included initiatives to address domestic violence and sexual assault, 
underscores why we believe he will bring a concern for the impact of the law on women and 
their families to the Justice Department. 

We thank the Committee in advance for taking our views into account in considering 
Tom Perrelli’s qualifications for office. 


Sincerely, 


Nancy Duff Campbell 
Co-President 


Marcia D. Greenberger 
Co-President 


NDC/MDG:nb 
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Paul T. Cappuccio 

Executive ^flce President 
and General Counsel 


January 22, 2009 


The Honorable Patrick Leahy 
United States Senate 
433 Russell Senate Office Bldg 
Washington, DC 20510 

Dear Senator Leahy: 

I am writing to endorse strongly the nomination of Elena Kagan to be Solicitor 
General of the United States. I have known Elena for over 25 years, since we 
were first classmates at the Harvard Law School and later served as law clerks at 
the Supreme Court during the same Term. 

I am a registered Republican and consider myself a strict judicial consen/ative. 
Although Elena and I would probably disagree on many issues of politics and 
judicial theory, I believe very strongly that the President is entitled to pick 
accomplished people who share his political and judicial views. In my view, the 
President could not have picked a more highly-qualified, talented, and well-suited 
person than Elena to be Solicitor General. Elena's resume speaks for itself. But 
I also know from first-hand experience that Elena is brilliant, harder working than 
anyone 1 met in law school, and has the utmost integrity. She has a very even 
and judicious temperament, is a wonderful person with an open demeanor, and 
she listens with care and interest to the views of others. 

1 am proud to know Elena, and should you decide to confirm her nomination (as I 
strongly urge you to do), I will be proud for our country to have Elena serve as 
the Solicitor General. 

Thank you very much for you consideration, and if I can be of any further 
assistance in your consideration of her nomination, please do not hesitate to 
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^United States Senate j , ». . 
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< Return To Hearing 


The Honorable Benjamin L. Cardin 

United States Senator 
Maryland 

February 10, 2009 


OPENING STATEMENT OF 
SENATOR BENJAMIN L. CARDIN 
HEARING ON 

NOMINATION OF THOMAS PERRELU 

ASSOCIATE ATTORNEY GENERAL OF THE UNITED STATES 

NOMINATION OF ELENA KAGAN 
SOLICITOR GENERAL OF THE UNITED STATES 

SENATE JUDICIARY COMMITTEE 

February 10, 2009 

The Committee will come to order. Let me thank Chairman Leahy for asking me to chair today's hearing. 

Today we consider two important nominations for leadership positions in the Department of Justice. These 
are the nominations of Thomas Perrelli to be Associate Attorney General of the United States, and Elena 
Kagan to be Solicitor General of the United States. 

I agree with Chairman Leahy that this Committee should move quickly to continue restoring the morale and 
integrity of the Department. I am pleased that this Committee recently reported Attorney General Eric 
Holder's nomination by a strong, bipartisan vote of 17 to 2, and that the full Senate overwhelmingly 
confirmed him shortly thereafter. 

The Associate Attorney General is the number three position at the Department of Justice. This official 
oversees a wide range of offices at the Justice Department, including the Civil Rights, Civil, Antitrust, 
Environment, and Tax Divisions, as well as the Office of Justice Programs. 

Thomas Perrelli comes to this Committee with an impressive range of experience In both the private and 
public sectors. He served as counsel to Attorney General Janet Reno from 1997 to 1999. For the final two 
years of the Clinton Administration, he served as Deputy Assistant Attorney General, where he supervised 
the Federal Programs Branch of the Civil Division, representing nearly every federal agency in complex civil 
litigation. In that rote, Mr. Perrelli supervised a staff of 100 attorneys responsible for defending the 
constitutionality of federal statutes, defending federal agency action and regulations, representing both the 
diplomatic and national security interests of the U.S. in courts of law, and conducting a wide range of other 
litigation. He also supervised the Department's Tobacco Litigation Team's lawsuit against major tobacco 
companies. 

In the private sector, Mr. Perrelli worked for many years at the Washington law firm of Jenner & Block, 
handling a caseload that includes constitutional, intellectual property, and appellate cases, as well as a wide 
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range of complex civil litigation matters. 

Most recently, he served on President Obama’s Justice Department Transition Team. He is a graduate of 
Brown University and Harvard Law School. 

I also want to note for the record that Mr. Perrelii has received the endorsement of several law 
enforcements organizations, such as the Federal Law Enforcement Officers Association and the National 
Fraternal Order of Police, as well as the National Center for Missing and Exploited Children. These letters will 
be entered into the record. 

Elena Kagan also comes to this Committee wide a wide range of experience, having served as the dean of a 
law school, a law professor, a senior official at the White House, a lawyer in private practice, and a legal 
clerk for a Justice of the Supreme Court. 

A graduate of Princeton University and Harvard Law School, Ms. Kagan clerked for Justice TTiurgood Marshall 
on the Supreme Court, and then worked as an associate at the Washington law firm of Williams & Connolly. 
While teaching law at the University of Chicago, she took on another assignment as special counsel to 
Senator Joseph Biden, our distinguished former Chairman of this Committee. Ms. Kagan assisted in the 
confirmation hearings of Supreme Court Justice Ruth Bader Ginsburg. 

In 1995, Ms. Kagan served as President Clinton's Associate White House Counsel, Deputy Assistant to the 
President for Domestic Policy, and Deputy Director of the Domestic Policy Council. In the White House 
Counsel’s Office, she acted as a lawyer for the White House policy councils and legislative office, analyzing 
and drafting statutory language and executive actions, and offering policy advice. In the Domestic Policy 
council office, she played a role in the Executive Branch’s formulation, advocacy, and implementation of law 
and policy in a wide variety of issue areas. 

In 1999 Ms. Kagan left government and began serving as a professor at Harvard Law School, teaching 
administrative taw, constitutional law, civil procedure, and a seminar on legal issues and the presidency. In 
2003, she was appointed to serve as Dean of the Harvard Law School, becoming the first woman dean In 
the school’s history. In her five years at Harvard Law School, Dean Kagan has overseen both the academic 
and non-academic aspects of the law school. I will enter into the record a letter from the deans of 11 major 
law schools In support of the nomination. The tetter states in part that the office of Solicitor General is a job 
that "requires administrative and negotiation skills as well as legal acumen, and Elena Kagan excels along all 
relevant dimensions. Her skills in legal analysis are first-rate. Her writings in constitutional and 
administrative law are highly respected and widely cited. She is an incisive and astute analyst of law, with a 
deep understanding of both doctrine and poIicy?.Ms. Kagan is also an excellent manager. She has been a 
superb dean at Harvard?Finally, Elena Kagan is known to us as a person of unimpeachable integrity." 

The Solicitor General of the United States holds a unique position in our government. It is one of the few 
government positions In which Che occupant must be "learned in the taw", pursuant to a statute enacted by 
Congress. The Solicitor General is charged with conducting all litigation on behalf of the United States in the 
Supreme Court, and is often referred to as the "tenth Justice." Indeed, the Supreme Court expects the 
Solicitor General to provide the Court with candid advice during oral argument and the filing of briefe on 
behalf of the United States. The office participates in about two-thirds of all the cases the Court decides on 
the merits each year. 

So it is indeed high praise for Dean Kagan that former Solicitors General Waiter Dellinger and Ted Olson 
joined with six other Solicitors General of both parties to endorse her nomination. The letter stated in part 
that "we are confident that Dean Kagan will bring distinction to the office, continue its highest traditions and 
be a forceful advocate for the United States before the Supreme Court. Elena Kagan would bring to the 
position of Solicitor General a breadth of experience and a history of great accomplishment in the law?. [we 
believe] that she will excel at the important job of melding the views of various agencies and departments 
into coherent positions that advance the best interests of the national government. She will be a strong 
voice for the United States before the Supreme Court. Her brilliant intellect will be respected by the Justices, 
and her directness, candor and frank analysts will make her an especially effective advocate." This letter will 
also be made part of the record. 

At the same time, we expect the Solicitor General to exercise independent judgment from the Department 
of Justice, the Attorney General, and even the President of the United States. The office Is charged with 
vigorously defending statutes duly enacted by Congress against constitutional challenges. The office also 
supervises all lower court appellate litigation, and decides whether to appeal decision that are adverse to the 
government, and what position should be taken on the merits of the case. 
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So let me thank the two nominees for agreeing to serve Uieir country and the Department during this 
critical time, and I look forward to today's conflnmaWon hearing. 
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King & Spalding LLP 
1 700 Pennsylvania Avenue. NW 
Washington. EX: 20006-4706 
WWW, kslaw.com 


Paul Clement 
Partner 



Febraary 9, 2009 


The Honorable Patrick J. Leahy 
Chairman 

Committee on the Judiciary 
SD-224 Dirksen Senate Office Building 
Washington, D.C. 20510-6275 

The Honorable Arlen Specter 
Ranking Minority Member 
Committee on the Judiciary 
SD-224 Dirksen Senate Office Building 
Washington, D.C. 20510-6275 

Dear Chairman Leahy and Senator Specter: 

1 am wiring to recommend the confirmation of Thomas J. Perrelli as Associate Attorney 
General. I have known him for two decades, and I believe that, if confirmed, he would be an 
exemplary Associate Attorney General. 

I first met Tom two decades ago when he was the Managing Editor of the Harvard Law 
Review, and I served as one of the Law Review members whom he had to manage. In that 
capacity, I could observe his management style and skills first hand. He combined a light touch 
with people and a dedication to ensuring that the work of the Review was completed efficiently. 
While the management challenges confronting the Associate Attorney General clearly dwarf 
those faced by the Managing Editor of the Review, Tom’s management experience and gift for 
dealing with people would serve him well if he is confirmed as Associate Attorney General. 

In the two decades since we first met, Tom has compiled a distinguished record in both 
public service and private practice. During my own time in the Department of Justice, 1 worked 
with many career Justice Department professionals who also worked with Tom during his tenure 
at the Department. My sense is that those career professionals held him in uniformly high regard 
for the professional and personable way in which he conducted himself during his time at the 
Department. 

That prior service in the Department should prepare Tom to be a particularly effective 
Associate Attorney General. His service in the Office of the Attorney General, one of the 
Department’s other senior management offices, provided him with unique insights into the 
breadth of the Department’s responsibilities. His service as the Deputy Assistant Attorney 


11:53 Apr 20, 2010 Jkt 055828 PO 00000 Frm 00207 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\55828.TXT SJUD1 PsN: CMORC 



202 


The Honorable Patrick J, Leahy 
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February 9, 2009 
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Genera! in the Civil Division gave him an opportunity to work at a senior level in one of the 
litigating divisions that he would supervise if confirmed as Associate Attorney General. As a 
veteran of supervision from the Associate's Office, he should have a particularly good sense of 
the proper balance between providing effective management and giving the litigating divisions 
the autonomy they need to accomplish the work they perform so well. 

Finally, his successful career in private practice speaks to the one fact that is inescapable 
from even a brief glance at his resume: Tom is an incredibly skilled lawyer. Those skills would 
serve both Tom and the Department very well if he is confirmed as the Associate Attorney 
General. I urge you to confirm him so he can continue his public service. 


Sincerely, 



Paul D. Clement 
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January 27, 2009 


The Honorable Patrick J. Leahy 
Chairman 

Committee on the Judiciary 
SD-224 Dirksen Senate Office Building 
Washington, DC 20510-6275 

The Honorable Arlen Specter 
Ranking Minority Member 
Committee on the Judiciary 
SD-224 Dirksen Senate Office Building 
Washington, DC 20510-6275 

Dear Chairman Leahy and Senator Specter: 

We who have had the honor of serving as Solicitor General over the past quarter century, 
from 1985 to 2009, in the axiministrations of Presidents Ronald Reagan, George HW. Bush, 
William Clinton, and George W. Bush, write to endorse the nomination of Dean Elena Kagan to 
be the next Solicitor Generf of the United States. We are confident that Dean Kagan will bring 
distinction to the office, continue its highest traditions and be a forceful advocate for the United 
States before the Supreme Court. 

Elena Kagan would bring to the position of Solicitor General a breadth of experience and 
a history of great accomplishment in the law. She has served as a law clerk to Supreme Court 
Justice Thurgood Marshall, she has been in private practice at one of American’s leading law 
firms, she has served in the office of the Counsel to the President, she has been a policy advisor 
to the President, she has been a legal scholar of the first rank at two of the nation’s leading law 
schools. Harvard and Chicago, and her research and writing in the fields of constitutional and 
administrative law will be highly relevant to the substantive work of the office. Most 
significantly, Kagan has been regarded as one of the most successfiil law school deans in modem 
times. All these experiences and accomplishments will serve her well in fiilfilling the complex 
responsibilities required of the Solicitor General. 

The well-deserved stature that Kagan has achieved in the legal profession will enhance 
her tenure as Solicitor General, ensuring that, within the executive branch, her voice and the 
conclusions reached by the office of the Solicitor General will be accorded the highest respect. 
The extraordinary skill she has demonstrated in bringing to Harvard an impressive array of new 
scholars, her ability to manage and lead a complex institution, and the high regard in which she 
is held by persons of a wide variety of political and social views, suggest that she will excel at 
the important job of melding the views of various agencies and departments into coherent 
positions that advance the best interests of the national government. 

She will be a strong voice for the United States before the Supreme Court. Her brilliant 
intellect will be respected by the Justices, and her directness, candor and frank analysis will 
make her an especially effective advocate. 
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We are confident that Elena Kagan, if confirmed, will continue the best traditions and 
bring added distinction to the office of the Solicitor General. 

Respectfully, 



Walter Dellinger 



on behalf of: 


Charles Fried, 

Solicitor General, 1985-1989 

Kenneth W. Starr, 

Solicitor General, 1989-1993 

Drew S. Days III, 

Solicitor General, 1993-1996 

Walter Dellinger, 

Acting Solicitor General, 1996-1997 

Seth P. Waxman, 

Solicitor General, 1997-2001 

Theodore B. Olson, 

Solicitor General, 2001-2004 

Paul Clement, 

Solicitor General, 2004-2008 

Gregory G, Garre, 

Solicitor General, 2008-2009 
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Januaiy 23. 2009 


The Honorable Patrick Leohy 
433 Russell Senate Office Building 
United States Senate 
Washington, DC 20510 

The Honorable Aden Specter 
711 Hart Senate Office Building 
United States Senote 
Washington, DC 20510 


Brackett 8. Oenniston, it! 
Senior vice President or>d 
General Oninset 

GE 

3135 Eoston Turnpike 

Fo!rfieW.a06828 

USA 



Dear Chairman Leohy and Senator Specter, 

I am writing, and writing enthusiastically, in support of the candidacy of Eleno Kagan to be 
Solicitor General of the United States. 

I hove come to know Elena well from her extraordinory tenure as Deon of the Harvord Law 
School, in working with her os an olumnus and as a porent of a student now in her final yeor at 
Harvard Low School. Elena is a gifted leader and person. She hos o brilliant mind, enormous 
dedication to excellence and o passionate belief in the centrality of the rule of law. As you know, 
the Solicitor General's office has long standing traditions, although not always uniformly odhered 
to, of high standards and the preeminent importance of the rule of low. Eleno will preserve and 
extend those important traditions. 

But she has far more than those very consideroble foundotions. She would bring to the Solicitor's 
position exceptionoi character os well; integrity, hard work, leadership, inclusiveness and, 
particularly, her singulor sense of balance ond fairness. As one exomple of these characteristics, 
she has been able to attract teachers of different vierws ond bockgrounds and of outstanding 
quolity to Horvord Low School during her tenure. 

Elena will also be a formidable advocate ond thinker before the Court, with both formidable 
written and oral skills. 


Let me just address one point that has been raised concerning her candidacy, ond that is her 
experience before the Court I have seen Eleno think. I have seen her speok and I hove often read 
what she hos written. She is a formidable advocate and thinker, and will be so before the Court 


I am, therefore, pleased to strongly endorse Eleno Kagon's nomination. She will not only be a 
good Solicitor General, she will be o great one. We ore fortunate that she is willing to devote her 
considerable talents and energy to this most important Job. 


Sincerely. 




as 


Brackett B. Denniston III 


Gsnard Pectrit Compong 
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Center for Military Readiness 

P.O.Box 51600 ★ Livonia, Michigan 48151 
734/464-9430 ★ Fax 734/464-6678 
www.cmrlink.org 


ELAINEDOIv!NELLY 

President 


VtollAMX ‘XC»®«Cy”SEARS 
Executive Director 
1615 L Street, N.W., Suite 650 
Washington, D.C. 20036 
(202) 347-5333 


The Honorable Patrick J. Leahy 
Chairman, Senate Judiciary Committee 
224 Dirksen Senate Office Building 
Washington, D.C. 20510 

Dear Senator Leahy, 


February 12, 2009 


I am writing to express concern about the nomination of Harvard Law School Dean 
Elena Kagan to be Solicitor General of the United States. My organization, the Center for 
Military Readiness, is an independent public policy organization that specializes in military/ 
social issues. 


Board of Advisors 

Rear Abm. John M. Basbett, Iter. 

Gen, Robert H. Babhow, usMC ret, 
AUAN C. Carlson, PhD 
Lt. Gen. Chames G. Cooper, USMC Ret. 
WILUAM A. & PRUDKJCE RELUS 
Frank J . Gaffney, J R. 

MV. BRUCE H. Hoopc^ USMC RET. 

David HOROwnz 

CRN. PRaiEMCXj. KIWESS4, USA IteT. 

JOHN Lenoowski, PhD 

BRia CRN. SAMUEL K. LBSSEV, JS. USAP RET. 

KatrCPBhrnb 

Vick aum. David C Richardson, USN Ret, 
Col. John W. Riflev, USMC Ret. 

PimXJS SCHLAFLY 

Cot. Nahida C Sherman, iniAF Ret, 

Cast. Robert b. Stumff. USN Ret. 

LT. CEN. Rictufin G. TRSFRY, USA RCT. 

ADM. C. A. H. TROsr, USN RET, 

Lt. gin. Clauwus e. Watts IH, LW Rct. 
The Hon. Fatth WunriESEv 
Walter B, Wiujams, PhD 
Prof. Wiijjam a. Woodruff 


I understand diat Dean Kagan has shown support for campus veterans at dinners and 
speaking occasions, but token actions do not mitigate the implications of her active 
opposition to legislation known as the Solomon Amendment. As you know, this law 
mandates that if a college or university receives federal funds, it must provide campus ac- 
cess for ROTC programs and military recruiters on an equal basis. 

In 2005 Ms. Kagan and 53 other law school faculty members filed an amicus brief 
supporting litigation asking the courts to declare the Solomon Amendment unconstitutional. 
The U.S. Court of Appieals for the Third Circuit agreed with that position, but the Supreme 
Court overruled on a unanimous vole. 

The outcome of this case very likely would have been different if Dean Kagan had 
been the Solicitor General instead of a law professor endorsing a losing argument. Absent 
an ^peal, the Third Circuit ruling would have nullified the Solomon Amendment by 
judicial fiat, without any review by the Supreme Court. 

I am also concerned because the Solicitor General reviews all cases decided 
adversely to the government in the lower courts to determine whether they should be 
appealed and, if so, which position should be taken. Jn view of the far-reaching powers 
invested in this office, I am disappointed that members of the Judiciary Committee 
reportedly did not question Ms. Kagan closely to determine her legal philosophy with regard 
to the Solomon Amendment and other matters affecting the military. 

For example, we need to know whether Kagan still endorses the amicus argument 
that the military is no different than other employers. If this is her view, will she respect 
Supreme Court precedents recognizing the principle of “deference” to the executive branch 
and Congress on matters of regulation and law affecting the military? 

If Dean Kagan was not asked these questions with specific reference to the Solomon 
Amendment, 1 hope that you will submit them in writing. If her answers are not 
satisfactory, she should not be confirmed as the next Solicitor General. Enormous power 
should not be entrusted to an official whose judicial philosophy would do great harm to the 
ail-volunteer force. 


I have sent a similar letter to Senator Aden Specter, Ranking Member of the 
Judiciary Committee. 

Sincerely, 


Elaine Donnelly 
President, Center for Military 


R^adi^ss 
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A KECISTEIED UMITCn UAllUTV rAffTMEKSHlP 
INCI.HOING PRDKSSIONAI COWORATIONS 
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January 23, 2009 


Disea Dial 



Fax No. 




Via facsimile 12023 224-5225 

The Honorable Patrick Leahy 
Chairman 

Senate Committee on the Judiciary 
United Sates Senate 
SD-224 Diiksen Senate Office Bldg. 
Wadiington, D.C. 20510-6275 


Via facsimile f2023 224-9102 

The Honorable Arlen Specter 

Ranking Member 

Senate Committee on the Judiciary 

United States Senate 

SD-224 Diiksen Senate Office Bldg. 

Washington, D.C. 20510-6275 


Re; Etena Kagan, Nominee for Solicitor General of the United States 


Dear Chairman Leahy and Ranking Member Specter: 

I write in st^iport of Etena Kagan’s confirmation as toe next Solicitor General of the 
United States. 


I first met Elena — now the Dean of the Harvard Law School — when we were first-year 
law students at Harvard 25 years ago. As luck would have it, die law school assignai us seats 
next to MB another for most of our first-year classes. We then worked together as law review 
editors and as law daks to different Supreme Court Justices. We have been fiiends and kept in 
touch since then. 

I have never met a lawyer who knows Elena and is not utterly in^iressed by her intellect, 
temperament, and maturity. Indeed, it would be difficult to do justice to her many accon^lish- 
ments or to f^ many lawyers with comparable achievements. She had a distinguished 
academic career long before she ascended to her current position as the head of one of our 
preeminent law schools. She has already worked at the highest levels of onr government as an 
advisor to then President Clteton. Her tenure as Dean demonstrates that she is a uniquely gifted 
administrator — ^someone who can create consensus even in an institution that had become 
notorious for its fiactiousness. For good measure, she has worked tirelessly to bring intellectual 


tOSANOElES NEWYOSK WASHINGTON. D.C. SAN FRANCISCO PALO ALTO LONDON 
PARIS MUNICH BRU.VSELS DUBAI SINGAPORE ORANGE COUNTY CENTURY CITY DALLAS DENVER 
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GIBSON, DUNN &CKUTCHER ILP 


The Honoi^le P^ck Leahy 
The Honorable Arlm Spect^ 
January 23, 2009 
P^2 


diveraity to an institution that for too long had too little of it. I can personally attest, fiom ray 
s«vice on Harvard’s Board of Vbitois, that Elena has significantly changed the place for the 
better. 


Having worked as an attorney in the Solicitor General’s Office under Solicitots General 
of both parties, I am also confident that Elena possesses every talent needed to equal the very 
best among her predecessors. That list includes not only distingnish^ Supreme Court 
practitionets but also ftderal judges and, of course, disb'nguidied academics like Elena, Dean 
Griswold and then-Professor Boik, to name a few. I am very pleased that President Obama has 
nominated someone worthy of the highest tractions of that Office, and I strongly urge you to 
confirm her nomination without delay. 


Very truly yours. 



MAE/vfl 


01/23/2009 5:50PM 
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Skadden, Arps, Slate, Meagher & Flom llp 


FOUR TIMES SQUARE 
NEW YORK 10036-0522 

TEL: (212) 735-3000 
FAX; (212) 735-2000 
www.skadden.com 


DIRECT OlAt. 



January 23, 2009 


BOSTON 
CHICAGO 
HOUSTON 
tOS ANGCLCS 
PALO ALTO 
SAN FRANCISCO 
WASHINGTON, O.C. 
WILMINGTON 

BEIJING 
BRUSSELS 
FRANKFURT 
HONG KONG 
LONDON 
MOSCOW 
MUNICH 
PARIS 
SINGAPORE 
SYDNEY 
TOKYO 
TORONTO 
VIENNA 


The Honorable Arlen Specter 
United States Senator 
71 1 Hart Building 
Washington, D.C. 20510 

Dear Senator Specter; 

I am writing to you to support the nomination of Dean Elena Kagan to 
be Solicitor General of the United States. 

I have worked with Dean Kagan on the Dean's Advisory Board of the 
Harvard Law School. I have also had the pleasure of serving with her as Trustee of 
the Skadden Fellowship Foundation. The Foundation's sole purpose is to grant 
fellowships to encourage law school graduates to work in not-for-profit public 
interest law. 


I have also had an opportunity over several years to debate current 
legal issues with her. 

In all of these relationships, I have found Dean Kagan to have 
excellent judgment and superlative management and advocacy skills, as well as a 
comprehensive knowledge of the law and the importance of the rule of law. 

I am convinced that if confirmed. Dean Kagan will be an outstanding 
Solicitor General and that she will make a great contribution to the Office. 


Sincerelv. 
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MAYER-BROWN 


Mayer Brown LLP 
1909KStreet,N.W. 
Washhgton, D.C. 20006-1101 

Main Tel (202) 263^000 
Main Fax (202) 263-3300 
www.mayert!rown.com 


The Honorable Arlen Specter 
Ranking Member, Senate Judiciary Committee 
71 1 Hart Office Building 
Washington, D.C. 20510 


January 26, 2009 

The Honorable Patrick Leahy 
Chairman, Senate Judiciary Committee 
433 Russell Office Building 
Washington, DC 20510 


Dear Mr. Chairman and Senator Specter: 

The undersigned lawyers served in the Office of the Solicitor General in both 
Republican and Democratic Administrations. In addition, each of us is a member of the 
Bar of the Supreme Court of the United States and spends a substantial portion of our 
legal practice handling matters in the Supreme Court. Although we reflect a broad range 
of political and policy views, we are united in strongly supporting the nomination of 
Dean Elena Kagan of Harvard Law School to be Solicitor General of the United States. 

Dean Kagan has a distinguished professional career, which includes clerkships with 
Judge Mikva and Justice Marshall, work in private practice at Williams & Connolly, 
service as Associate Counsel to President Clinton, and professorships at the University of 
Chicago Law School and Harvard Law School. Dean Kagan's scholarly work has 
focused on the area of administrative law and the First Amendment, boft of which 
occupy a significant part of the Supreme Court's docket. In addition, as Dean of Harvard 
Law School since 2003, she has been credited with using a consensus-building leadership 
style to make major improvements both in the operations of the school and in the lives of 
its students. 

In sum, Dean Kagan is a person of great legal and personal skills, intellect, integrity, 
independence and judgment. We therefore believe, based on extensive personal 
experience, that she has all of the attributes that are essential to an outstanding Solicitor 
General, and we hope that your Committee and the United States Senate will act 
favorably on her nomination. 


Majrer Brown LiP operates in c»T*<n^on wkh our assodated Englah Ijmited parftierst^ 

and Hong Kong partnership (and its associated entities In Asia). 
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Mayer Brown llp 


Senator Patrick Leahy 
Senator Arlen Specter 
January 26, 2009 
Page 2 


Thank you for your consideration of our views. 


Sincerely, 


Andrew L. Frey 

Assistant to the Solicitor General 1972-1973 
Deputy Solicitor General 1973-1986 

Philip Allen Lacovara 

Assistant to the Solicitor General 1967-1969 
Deputy Solicitor General 1972-1973 

Charles A. Rothfeld 

Assistant to the Solicitor General 1984-1988 


Kenneth S. Geller 

Assistant to the Solicitor General 1975-1979 
Deputy Solicitor General 1979-1986 

Andrew J. Pincus 

Assistant to the Solicitor General 1984-1988 


Stephen M. Shapiro 

Assistant to the Solicitor General 1978-1980 
Deputy Solicitor General 1981-1983 
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CHARLES FRIED 
Harvard Law School 
1545 Massachusetts Avenue 
Cambridge, MA 02138 
January 23, 2009 


Senator Patrick J. Leahy, Chair 
Senator Arlen Specter, Ranking Member 
The Committee on the Judiciary 
United States Senate 
Washington, D.C. 

Dear Senators Leahy and Specter, 

I write in support of the nomination of Elena Kagan to be Solicitor General of the United 
States. I have known Elena Kagan since she came to Harvard Law School as a visiting 
professor in 1999. She is my friend. I have seen her in action as a teacher when as a 
member of the appointments committee I visited a first year class she was teaching in 
Civil Procedure in 2001 . I reviewed her scholarly work as part of the process by which 
she was promoted to frill professor. I served on President Summers’s dean search 
committee, and from 2003-2005 1 sat on the appointments committee on which she sat as 
dean. Therefore I believe I know her intellectud power, her knowledge of the law, her 
character, her personality and her temperament. I am also intimately acquainted with the 
duties of the Solicitor General having served in that office from 1985-1989. I am quite 
sure she will be a distinguished Solicitor General and will serve with skill, honor and 
integrity. 

She is a superb lawyer and an awesomely intelligent person. In discussion with students 
and in conference and dispute with colleagues she has a deftness, a quickness and an 
aptness of phrase — with no tincture at all of pomposity or self-importance — that show 
she will be able to argue to the Court with consummate skill. In the years I sat with her 
on the appointments committee we had as our task the building of the faculty, a faculty 
depleted by retirements, in need of new, young professors and riven by yearn of internal 
doctrinal and professional disputes. We review^ the work of scores of senior scholars. 
Her judgment was unerring. But more strikingly, she showed an ability to put aside 
disagreements with a candidate’s political or intellectual disposition and to see only the 
quality of the candidate’s intellectual ability and potential contribution. The result has 
been fte most vibrant and intellectually diverse faculty I have know since coming to the 
Harvard Law School in 1961. 

She has not only been able to manage the faculty, ushering in many needed and much 
delayed reforms. She has created a thrilling and at the same time warm atmosphere for 
students, so that they not only recognize how much they are learning but that they enjoy 
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being at the school. I will give one anecdote that sums up her temperament and her effect 
on others. 

Some years ago, it came Harvard Law School’s turn to host the national convention of 
the student chapter of the Federalist Society. There was a dinner of some 1,000 guests 
from all over the country and it was her duty as dean to offer the welcome to our many 
guests. When she rose she was greeted by prolonged and thunderous applause. Enduring 
it for a while, she finally raised her hands — a big grin on her face— and said “You are not 

my people ” There was loud and fnendly laughter in the hall, almost drowning out 

her next words: “But I love the Federalist Society.” This was met by applause more 
lively and prolonged than before. I would guess she loves the American Constitution 
Society too, but I do not go to those meetings. 

She is a rare and wonderful person, direct, honest, and fearless. I shall miss her and 
consider our loss a sacrifice we make for the good of the country. 


Beneficial Professor 
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February 9, 2009 


The Honorable Patrick Leahy 
Committee Chair 
Committee on the Judiciary 
United States Senate 
224 Dirksen Building 
Washington, DC 20510 


The Honorable Arlen Specter 
Ranking Member 

Committee on the Judiciary 
United States Senate 
224 Dirksen Building 
Washington, DC 20510 


Dear Chairman Leahy and Ranking Member Specter, 

As the chief law enforcement officers of our respective states, we write to 
express our support for the nomination of Thomas J. Perrelli for Associate Attorney 
General of the United States. 

Mr. Perrelii’s qualifications and credentials are exceptional. His 17 years of 
litigation experience, including his service as Counsel to the Attorney General of the 
United States and then as Deputy Assistant Attorney General, make him extremely 
well qualified to serve as Associate Attorney General. During his tenure at the 
Department of Justice, as well as during his time as managing partner of one of the 
nation’s leading law firms, Mr. Perrelli has demonstrated the legal ability, outstanding 
character and effectiveness needed for the post. 

Mr. Perrelli also has the requisite substantive legal background. In addition to 
his vast experience handling complex litigation involving a public policy or regulatory 
component, Mr. Perrelli has vast experience defending the constitutionality of federal 
statutes, defending federal agency actions and regulations, and representing the 
diplomatic and national security interests of the United States in court of law, as a 
result of his prior tenure at the Department of Justice. 

In his work both in the private and public sector, Mr. Perrelli has proven himself 
to be a brilliant and ethical lawyer with all the qualities needed to serve as Associate 
Attorney General and help restore independence and integrity to the Department of 
Justice. Mr. Perrelli is committed to the priorities and objectives being defined for the 
Department of Justice by the new administration and we look forward to working with 
him. 


We are confident that Mr. Perrelli would make an exceptional Associate 
Attorney General and urge you to confirm his nomination. 
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Sincerely, 

Douglas F. Gansler 
Attorney General of Maryland 

Signing on behalf of the following Attorneys General: 

Attorney General Dustin McDaniel (AR) Attorney General Jim Hood (MS) 

Attorney General Thurbert Baker (GA) Attorney General Chris Koster (MO) 

Attorney General Steve Six (KS) Attorney General Steve Bullock (MT) 

Attorney General Jack Conway (KY) Attorney General Roy Cooper (NC) 

Attorney General James “Buddy” Caldwell (LA) Attorney General Gary King (NM) 

Attorney General Doug Gansler (MD) Attorney General Drew Edmondson 

(OK) 

Attorney General Martha Coakley (MA) Attorney General Bob Cooper (TN) 
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HARVARD LAW SCHOOL 


Professor Jack L. Goldsmith 
Cambridge • Massachusetts ■ 02138 



Senator Patrick J. Leahy, Chairman 
Senator Arlen Specter, Ranking Member 
Senate Judiciary Committee 
Hart Senate Office Building 
Washington, D.C. 20001 


January 23, 2009 


Dear Senators Leahy and Specter: 

I write in enthusiastic support of Elena Kagan for Solicitor General of the United 
States. I am a professor at Harvard Law School and a former Assistant Attorney General, 
Office of Legal Counsel (2003-2004), in the Bush administration. I have seen Kagan up 
close for four and a half years at Harvard Law School, and I know her well. She will 
make an outstanding Solicitor General. 

Kagan has the obvious qualities to make a great Solicitor General. She is one of 
the smartest lawyers I know and she cares deeply about law and legal craft. Her Supreme 
Court clerkship, her practice at Williams & Connolly, her years in the White House, and 
her years teaching and writing about constitutional and administrative law have left her 
deeply familiar with the issues before the Court - especially the out-of-public-view 
administrative and statutory issues that make up a big part of the Court's docket and that 
are important to the running of the government. And while Kagan does not have 
experience as an appellate oral advocate, she is a famously great teacher and public 
speaker, and will no doubt do an outstanding job in oral argument before the Court. 

But Kagan brings much more to the job beyond these obvious qualifications. 
Because of her previous government experience and her years teaching administrative 
law, Kagan will take to the Solicitor General’s Office a better understanding of the 
Congress and the Executive branch that she will represent before the Court than perhaps 
any prior Solicitor General. This is a very important qualification. The Solicitor General 
must choose which cases and which arguments to bring before the Court (and the lower 
appellate courts). In so doing she must understand how those cases and arguments, and 
the resulting Supreme Court decisions that the Solicitor General has such a heavy hand in 
influencing, will impact the Executive bureaucracy and the Congress. I can think of few 
people better qualified to make these choices in an informed and intelligent way. And I 
can think of no one with better judgment to do so. Good judgment is a hard quality to 
describe, but Kagan has it. She understands problems in all their dimensions, she thinks 
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about them clearly and without ideological suppositions, and she has a knack for 
understanding well the consequences and ramifications of various courses of action. 

A final qualification for the job is Kagan's success as the dean of Harvard Law 
School. This is attributable to her vision and imagination, her fierce work habits, her 
extraordinary management skills, and her just-mentioned good judgment. Her success at 
Harvard also resulted from her shrewd ability to bridge disagreement. Kagan does this 
by listening to all sides of an argument, by engaging interlocutors honestly and 
empathetically, and by exercising her judgment openly and with good reasons. This is 
obviously an important quality in her job of trying to find five votes for the government's 
position among Justices who rarely agree. 

It might seem over the top to say that Kagan combines principle, pragmatism, and 
good judgment better than anyone I have ever met. But it is true. I hope you confirm her 
for Solicitor General. 


Sincerely, 

Jack Goldsmith 
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CHRISTINE O. G8EG01RE 
Governor 



OFFICE OF THE GOVERNOR 


l*.0. Sox 401)02 * Olympia, Washington 98504-0002 • (368) 753-6700 • www.govemor.iva.gov 


January 26, 2009 


The Honorable Patrick J. Leahy, Chairman 
The Honorable Arlen Specter, Ranking Member 
Senate Judiciary Committee 
224 Dirksen Senate Office Building 
Washington, DC 20510 

Dear Chairman Leahy, Ranking Member Specter, and Members of the Committee; 

I write to you in support of President Obama’s nomination of Mr. Thomas J. Perrelli as Assistant 
Attorney General. I applaud this appointment. Mr. Perrelli brings the integrity and depth of 
experience that the Department of Justice demands in these uncertain times. 

My personal experience with Mr. Perrelli arose during the period in which he supervised the 
Justice Department’s Tobacco Litigation Team in its litigation against the major cigarette 
manu&cturers. I represented Washington State as Attorney General during that case. Mr. 

Perrelli ’s leadership of the federal team was instnunental in producing the landmark Master 
Settlement Agreement that resulted from that litigation. 

After his return to private practice, Mr. Perrelli has gone on to lead the Washington, D.C., office 
of Jenner& Block, one of the most distinguished firms in the country. His continued experience 
in complex litigation, especially litigation with a public policy or regulatory focus, will be highly 
valuable to the Justice Department Mr. Perrelli brings precisely the blend of experience, 
dedication and honesty that the Justice Department needs today. 

Thank you for the opportunity to lend my support to Mr. Perrelli’s nomination. If I can be of any 
further assistance to you or the Committee, please do not hesitate to contact me. 

Sincerely, 


Christine O. Gtegoire 
Governor 




o 
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February 9, 2009 


The Honorable Patrick J. I^ahy 
Chairman 

Committee on the Judiciary 
SD-224 Dirksen Senate Office Building 
Washington, DC 20510-6275 

The Honorable Arlen Specter 
Ranking Minority Member 
Committee on the Judiciary 
SD-224 Dirksen Senate Office Buildup 
Washington, DC 20510-6275 

Dear Chairman Leahy and Ranking Member Specter: 

We write in support of Dean Elena Kagan’s nomination to serve as Solicitor General of the 
United States. We are former Harvard Law School students who attended that institution during 
Dean Kagan’s tenure. We have experienced firsthand her uncompromising integrity, sound 
judgment, compelling scholarship, and commandittg but patient leadership. We are confident that 
Dean Kagan would bring these same qualities to the Office of the Solicitor General. Each of us 
believes firmly that Dean Kagan would serve the United States as a passionate and effective advocate 
of the highest order, and accordingly, we urge her confirmation without delay. 

We are representative of the vastly divergent backgrounds, interests, and accomplishments 
that characterize each class of Harvard Law students. We have pursued careers in private practice, 
public interest, and government service. And we have actively supported and worked on behalf of 
organizations, elected and appointed officials, and candidates spaiming a broad range of ideologies. 
Our common thread is that we entered Harvard Law School as aspiring young lawyers, excited by the 
storied history of the Law School yet apprehensive of our ability to thrive in that historically 
challenging envirorunent. But because of Dean Kagan’s leadership, we experienced a Law School 
firmly dedicated not only to instilling students with a sincere respect for the rule of law, but also to 
providing a genuine sense of community. Her guidance and example inspired a student body diverse 
in viewpoints and experiences, but united in a desire to confi-ont and resolve the complex legal, 
ethical, and social questions that challenge us daily. 

During her tenure. Dean Kagan significantly increased the ranks of students pursuing 
government and public interest careers, and she greatly expanded the Law School’s clinical programs 
and pro bono opportunities. She successfully encouraged more collegial, open interactions between 
faculty and students in and out of the classroom, and she developed a reputation for her ability to 
mediate conflicts with fairness and composure. Her efforts in these and a multitude of other respects 
established a cooperative spirit that benefited students, faculty, and alumni alike and has led to a Law 
School more dynamic, engaged, and robust than ever before. 


VerDate Nov 24 2008 1 1 :53 Apr 20, 2010 Jkt 055828 PO 00000 Frm 00225 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\55828.TXT SJUD1 PsN: CMORC 



220 


We are but few among thousands of students and alumni who feel indebted to Dean Kagan 
for the countless ways in which she shaped our le^ educations, and our futures, for the better. We 
would be saddened to see her leave Harvard, and she would be greatly missed But we are proud that 
she would be serving our nation at such a critical period in its history. And we are confident that you 
will find no better advocate to speak for the United States and uphold our laws and our Constitution. 

Respectfiilly, 



^ Kevin M. LoVecchio, Class of 2007 


on behalf of. 

Katie Biber Chen, Class of 2004 
Anjan Choudhury, Class of 2004 
Justin Driver, Class of 2004 
Isaac J. Lidsky, Class of 2004 
Meaghan McLaine, Class of 2004 
Carrie A. Jablonsld, Class of 2004 
Jeffrey A. Pojanowski, Class of 2004 
Beth A. Williams, Class of 2004 
John S. Williams, Class of 2004 


David W. Foster, Class of 2005 
Courtney Gregoire, Class of 2005 
Rebecca Ingber, Class of 2005 
Lauren Sudeall Lucas, Class of 2005 
Kathryn Grzenczyk Mantoan, Class of 2005 
Anton Metlitsky, Class of 2005 
Chris Murray, Class of 2005 
Rebecca L. O’Brien, Class of 2005 
Beth A. Stewart, Class of 2005 
Ryan L. VanGrack, Class of 2005 

David S. Burd, Class of 2006 
Eun Young Choi, Class of 2006 
Matt Cooper, Class of 2006 
Brian Fletcher, Class of 2006 
David S. Flugman, Class of 2006 
Adam D. Harber, Class of 2006 
Jeffrey E. Jamison, Class of 2006 
Nathan P. Kitchens, Class of 2006 
Tracy Dodds Larson, Class of 2006 
Benjamin S. litman. Class of 2006 
Dana Mulhauser, Class of 2006 
Meredith Osborn, Class of 2006 



George W. 


Jr., Class of 2005 


Matthew Price, Class of 2006 
John M. Rigjpaport, Qass of 2006 
Kimberly J. Ravener, Class of 2006 
Rachel Rebouche, Class of 2006 
Zoe Segal-Reichlin, Class of 2006 
Jeremiah L. Williams, Class of 2006 
Tally Zingher, Class of 2006 

L. Ashley Aull, Class of 2007 
Daniel F. Benavides, Class of 2007 
Robert P. Boxie, ID, Class of 2007 
Damaris M. Diaz, Class of 2007 
Gabriel Kuris, Class of 2007 
Adam R. Lawton, Class of 2007 
John A. Mathews H, Class of 2007 
Michele A. Murphy, Class of 2007 
Michael A. Negron, Class of 2007 
Alexi Nunn, Class of 2007 
Josh Paul Riley, Class of 2007 
Jasmin Sethi, Class of 2007 
Jane Shvets, Class of 2007 
Jason M. Spitalnick, Qass of 2007 
James Weingarten, Class of 2007 

Amy C. Barker, Class of 2008 
Kathryn Baughcr, Class of 2008 
Margaux Hall, Class of 2008 
Rochelle Lee, Class of 2008 
Daniel P. Pierce, Class of 2008 
Elizabeth Russo, Class of 2008 
Megan Ryan, Class of 2008 
Andrew M. Woods, Class of 2008 
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Honorable Patrick Leahy 

Chairman, U.S. Senate Committee on the Judiciary 
Honorable Arlen Specter 

Ranking Member, U.S. Senate Committee on the Judiciary 
Honorable Herb Kohl 

Member, U.S. Senate Committee on the Judiciary 

Honorable Dianne Feinstein 

Member, U.S. Senate Committee on the Judiciary 

Honorable Orrin G. Hatch 

Member, U.S. Senate Committee on the Judiciary 

Honorable Russell D. Feingold 

Member, U.S. Senate Committee on the Judiciary 

Honorable Charles E. Grassley 

Member, U.S. Senate Committee on the Judiciary 

Honorable Charles E. Schumer 

Member, U.S. Senate Committee on the Judiciary 

Honorable Jon Kyi 

Member, U.S. Senate Committee on the Judiciary 

Honorable Richard J. Durbin 

Member, U.S. Senate Committee on the Judiciary 

Honorable Jeff Sessions 

Member, U.S. Senate Committee on the Judiciary 

Honorable Benjamin L. Cardin 

Member, U.S. Senate Committee on the Judiciary 

Honorable Lindsey Graham 

Member, U.S. Senate Committee on the Judiciary 

Honorable Sheldon Whitehouse 

Member, U.S. Senate Committee on the Judiciary 

Honorable John Comyn 

Member, U.S. Senate Committee on the Judiciary 
Honorable Ron Wyden 
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Member, U.S. Senate Committee on the Judiciary 
Honorable Tom Cobum 

Member, U.S. Senate Committee on the Judiciary 

Honorable Amy Klobuchar 

Member, U.S. Senate Committee on the Judiciary 

Honorable Edward E. Kaufman 

Member, U.S. Senate Committee on the Judiciary 


Dear Chairman Leahy, Ranking Member Specter, and Committee Members 

We are writing on behalf of Americans who are concerned with the lack of scrutiny that 
could be applied to some of President Obama's most important nominees. As new 
nominations come before your Committee, we hope you will reject pressure from the 
White House or others to rabber stamp nominations. Instead, it is our hope that you will 
give the American people an opportunity to hear about nominees and their records. 

If confirmed by the U.S. Senate to serve in high offices within the Department of Justice, 
Dawn Johnsen, David Ogden, and Thomas J. Perrelli could have a dramatic impact on the 
state of this nation's legal order. Each of these nominees has made public comments or 
has taken positions indicating strong support for a shift in national policy regarding the 
culture of life. Whatever one thinks of the culture of life, dramatic shifts in policy on 
such important national questions should not happen without serious deliberation. 

Consider the following facts: 

—David Ogden has been nominated for Deputy Attorney General, His hearing is next 
week, less than a month after his nomination. On behalf of the American Psychological 
Association, he filed a terrible amicus brief in Casey v. Planned Parenthood, and here are 
the relevant quotes: 

(1) "The conclusions from the most rigorous scientific studies are consistent: for the 
overwhelming majority of women who undergo abortion, there are no long-term negative 
emotional effects...” 

(2) "Abortion rarely causes or exacerbates psychological or emotional problems. When 
women do experience regret, depression, or guilt, such feelings are mild and diminish 
rapidly without adversely affecting general functioning. Those few women who do 
experience negative psychological responses after abortion appear to be those with 
preexisting emotional problems ...." 

and 

(3) "In sum, it is grossly misleading to tell a woman that abortion imposes possible 
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detrimental psychological effects when the risks are negligible in most cases, when the 
evidence shows that she is more likely to experience feelings of relief and happiness, and 
when child-birth and child-rearing or adoption may pose concomitant (if not greater) 
risks or adverse psychological effects 

—Dawn Johnson has been nominated to serve as head of the Office of Legal Counsel. 

She is the former Legal Director to NARAL and was a Staff Counsel Fellow for the 
ACLU Reproductive Freedom Project — a project which recently served as lead counsel 
in Ayotte v. Planned Parenthood of Northern England. This is absolutely stunning. For 
eight years, the Democrats and the Left complained that this office, charged with 
providing the government with objective opinions about the constitutionality of acts it 
wishes to undertake (this is the office that opined on detainees and interrogation, for 
example), had been politicized in an unprecedented way. And, now, without any debate 
or discussion, the Obama Administration is putting forward an absolute political zealot 
from two of the nation's most Leftist groups. 

—Thomas Perrelli, nominated to serve as Associate Attorney General, is most infamous 
for his defense of Terri Schiavo's husband in the battle over withdrawing life-sustaining 
treatment. Perrelli even worked with pro-euthanasia attorney George Felos on the case, 
sending a clear message about his own end-of-life views. The appointment of Perrelli is 
hardly a surprise — President Obama voted with a unanimous Senate to pass the Schiavo 
bill, but now calls it one of his biggest mistakes. 

Millions of Americans reasonably expect their elected representatives in the Senate to 
provide meaningful review of the President's nominees, particularly when they could 
dramatically change national policy. We urge the Committee to provide ample time for 
meaningful review to take place, and we urge members to ask probative questions of 
these nominees and demand serious answers so that the American people can continue to 
play a part in defining the cultural fabric of our nation. 


Sincerely, 

Kristan Hawkins 

Executive Director, Students for Life of America 
Tony Perkins 

President, Family Research Council 
David N. O'Steen, Ph. D. 

Executive Director, National Right to Life Committee 
Charmaine Yoest 

President, Americans United for Life 
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Austin Ruse 

President, Catholic Family and Human Rights Institute 

Marjorie Dannenfelser 
President, Susan B. Anthony List 

Kris Mineau 

President, Massachusetts Family Institute 
Bradley Mattes 

Executive Director, Life Issues Institute 

Phyllis Schlafly 
President, Eagle Forum 

J. C. Willke, MD 

President, International Right to Life Federation 
Thomas Brejcha 

President & Chief Counsel, Thomas More Society 
Peter Breen 

Executive Director & Legal Counsel, Thomas More Society 
Joseph A. Brinck 

President, Sanctity of Life Foundation 
Jennifer Giroux 

Executive Director, Women Influencing the Nation 
Samuel B. Casey 

General Counsel, Law of Life Project, Advocates International 
Gary Bauer 

President, American Values 
Brian Burch 

President of CatholicVote.org 
David Bereit 

National Director, 40 Days for Life 
Phil Burress 

President, Citizens for Community Values 
Jill Stanek, RN 
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WorldNetDaily columnist 

Peggy Hartshorn 

President, Heartbeat International 

Michael Geer 

President, Pennsylvania Family Institute 
Bryan Kemper 

President, Stand True- Christ Centered Pro-life 

John T. Bruchalski, MD, FACOG 
Divine Mercy Care 

James Nolan 

President, Crossroads Pro-Life 
Marie Bowen 

Executive Director, Presbyterians Pro-Life 
Jennifer Kimball, Be.L. 

Executive Director, Culture of Life Foundation 
Jo Tolek 

Executive Director, Human Life Alliance 
Dean Nelson 

Executive Director, Network of Politically Active Christians 
Chris Slattery, 

President, Expectant Mother Care-EMC FrontLine Pregnancy Centers, New York City 
Rev. Louis Sheldon 

Chairman, Traditional Values Coalition 
Andrea Lafferty 

Executive Director, Traditional Values Coalition 
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January 21, 2009 

Chairman Patrick Leahy 
U.S. Senate 

433 Russell Senate Office 
Washington, DC 20510 


Senator Arlen Spector 
U.S. Senate 
71 1 Hart Senate Office 
Wariiingtan, DC 20510 


Re: Dean Elena Kagan 


Dear Senators Leahy and Spector: 

This letter is submitted on behalf of the National Association of Women 
Lawyers (NAWL)® in su{^iort of the nomination of Elena Kagan, presently Dean 
of Harvard Law School, as Solicitor General in the United States Departmerrt of 
Justice. NAWL heartily supports this nomination and urges that Dean Kagan be 
speedily confirmed. 

Since 1899, NAWL has been committed to fostering diversity and 
advancing women in the legal profession. NAWL is the only national women's 
bar association with individual and organizational members nationwide, including 
law firms, law firm attorneys, corporations, in-house counsel, government 
attorneys, law schools, and law school professors. 

NAWL offers, among other initiatives, educational programs for women 
lawyers at every stage of their careers; promotes networking opportunities; 
implements a mentoring program matching experienced women lawyers wifii 
newly minted lawyers; conducts a high profile survey measuring the advancement 
of women into leadership in law finns; and tracks legislative agendas of 
importance to women’s rights. 


Usa Passante 
Wi!nimgkm,DE 

Carol RoUes'Komin 
NewYotk,NY 

Anita Wallace lliGmas 
Atlanta, GA 

bnmediate Past l^idetrt 
Holly 

Roseland, NJ 

PastPr^ident 
Catby Fleming 
New York. NY 

Vlclqr DiProva 
Executive Director 
Oiicago.IL 


' One of our {xoudest moments in 2008 was to present Dean Kagan with 
our highest award, the Arabella Babb Mansfield Award, in honor of the first 
woman admitted to the bar in the United States. We give this award in 
recognition of professional achievements, positive influence and valuable 
contributions in the advancem^ of women in the law. We were convinced that 
it would be hard to find a more worthy recipi«it than Dean Kagan. The award 
was presented at our Annual Luncheon in New York City on July 16, 2008, 
before an ^preciative audience of 1,000 people from around the country. 

Indeed, Elena K^an has had an impressively lofty career, especially 
given her relatively young age. She received her bachelor’s degree summa cum 
laude from Princeton University in 1981; she received her M. Phil, from Oxford 
in 1983; and a JJ>. from Harvard Law Sdiool in 1986, where she was si^ervising 
editor of the Law Review. Thereafter she clericed for Judge Abner Mikva for the 
U.S. Court of Appeals for the D.C. Circuit, and for Justice Thurgood Marshall on 
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tl3e U.S. Stpsme Court. She s^wnt some time in private practice at Williams & Connolly, and then began 
her academic career as a law professor at the University of Chicago. From there she went to the White 
House, from 1995 to 1999, where she served first as Associate Coimsel to the President (1995-96) and 
then as Deputy Assistant to fire President for Domestic Policy and Deputy Director of the Domestic Policy 
Council (1997-99). 

Dean Kagan came to Harvard Law School as a visiting professor in 1999 and became Professor of 
Law in 2001. While on the feculty. Dean Kagan has taught administrative law, constitutional law, and civil 
procedure. A leading scholar of administrative law. Dean Kagan’s recent work focuses on dte role of the 
President of the United States in formulating and influencing federal a dmini strative and regulatory law. In 
2003, she was named the 1 Idi Dean of Harvard Law School, servii^ as the first woman dean. 

In addition to a highly impressive cuiriculum vitae. Dean Kagan has alvrays been very vidlling to 
use her platform in a most conspicuous position to advance the concents of women in the law, one of the 
many reastms that NAWL has supported her. She is an accomplished public speaker, informal and 
humorous, and fuU of fresh insights and perspective. 

Dean Kagan’s intellect is second to none, her judgment supeib, and hrar perspective a judicious mix 
of scholarship and common sense. For all of these reasons, NAWL believes she will make a first-rate 
Solicitor General, and formally supports her for the position of Solicitor General. 


Respect&Uy submitted. 


Lisa Horowitz, President 
NAWL Board, 2008-09 
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SPECIAL COUNSEL 


January 23, 2009 


Dear Senator Leahy and Specter: 

I write to support with great enthusiasm Elena Kagan’s nomination to be 
Solicitor General of the United States. 

I have known Elena well since 2003 when she became Dean of the 
Harvard Law School. I am an active law school alumnus and have served since before 
her tenure as Dean on the Harvard Law School Dean’s Advisory Board. I have met with 
hCT numerous times each year she has been Dean. These meetings have taken place at 
advisory board meetings, which sometimes take place over the course of two days, at law 
school functions, and at my firm’s offices, where I served for eight years as presiding 
partner. 


In all the venues that 1 have worked with El^a and observed her tn action, 
I have been tremendously impressed with her 2 uid her abilities. I have no doubt that she 
is a superb lawyer, one of the finest in the United States. She has a razor sharp legal 
mind, is a forceful and persuasive advocate and is possessed with great personal skills 
and the highest character. 

She has been a wildly successful Dean at the Harvard Law School, no 
mean feat. She has successfully handled all the school’s various constituencies, students, 
faculty, alumni, donors, the Cambridge community and the larger public. 

i have seen her again and again handle difficult groups with varying 
interests, forcefully advocate her position, and prevail based on the strength and logic of 
her argument. One last point, Elena is highly respected by the legal community. I have 
never heard a lawyer, regardless of political views, speak ill of her abilities or for that 
matter of her. I have no doubt she would make a great Solicitor General and urge hCT 
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confirmation. I would be happy to try to answer any questions you or your staff might 
have. 

Very truly yours, 

Robert D. Joffe 


Hon. Patrick Leahy 
United States Senate 

433 Russell Senate Office Building 
Washington, D.C. 20510 

Hon. Arlen Specter 
United States Senate 
711 Hart Building 
Washington, D.C. 20510 
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Elena Kagan 
Opening Statement 
February 10, 2009 

Thank you, Mr. Chairman. And thank you. Senator Reed, for that kind introduction. It 
has been a pleasure and privilege getting to know you these last few years. 

Mr. Chairman and Members of the Committee, I am deeply honored to be sitting here 
today. And 1 am grateful. I am grateful to the President for nominating me, to the 
Attorney General for supporting me, and to the Committee for holding this hearing and 
considering my nomination. I am particularly grateful to the many members of the 
Committee, from both sides of the aisle, who met and talked with me before this hearing. 

I would like to say a few words about some people who are here with me today and some 
people who could not be. I have two terrific brothers who are high school teachers in 
New York City. I know how hard they work, and I excused them from coming down 
today. They both teach social studies, and I suspect the transcript or tape of this hearing 
will somehow become part of a lesson plan. Doubtless ITl be graded on my 
performance. 

My older brother’s daughter, my niece Rachel, is here today. She is graduating from 
college this year and looking forward to law school. I think she will be a simply splendid 
lawyer. And many of my friends from Harvard Law School - the place that has been my 
home, in every sense of the word, for the last ten years - are here with me as well. Law 
professors, you’ll understand, don’t work quite as hard as high school teachers, so I gave 
them permission to come down. I’m pleased to introduce; Charles Fried, himself a 
former Solicitor General, Jack Goldsmith, John Manning, Dan Meltzer, Martha Minow, 
and Carol Steiker. They are my best friends at Harvard, but doubtless they will be 
grading me too. 

I wish my parents could have lived to see this day. My father was a lawyer himself and 
took great pride in my professional accomplishments. He died about 15 years ago now, 
but he lived to see me clerk for the Supreme Court and become a professor at the 
University of Chicago, and he thought that was pretty great. My mother died just last 
summer, so her absence here is especially difficult for me. She grew up in a time when 
few women pursued high-powered professional careers; and maybe for that reason, she 
relished my doing so. She would have loved this day. Both my parents wanted me to 
succeed in my chosen profession. But more than that, both drilled into me the 
importance of service, character, and integrity. I pray every day that I live up to those 
standards. 

I hope one other person is looking down on this hearing room today. As you know, I had 
the privilege of clerking for Justice Thurgood Marshall - the greatest lawyer, I think, of 
the 20* century. Justice Marshall had some awfully good jobs in his life. But he always 
said that the best, bar none, was being Solicitor General. I’m sure there were many 
reasons for that, but I’ve been thinking recently about one in particular. I think he must 
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have been so deeply moved to walk into the most important court in this country when it 
was deciding its most important cases and to say, “I represent the United States of 
America.” And I think he would have liked that a former clerk of his would be 
nominated for the same job and, if confirmed, would be able to say those same most 
thrilling and most humbling words for a lawyer. 

To have the opportunity to lead the Solicitor General’s Office is, indeed, the honor of a 
lifetime. As you know, this is an office with a long and rich tradition not only of 
extraordinary legal skill but of extraordinary professionalism and integrity. That is due in 
part to the people who have led it, and I especially want to acknowledge Generals Olsen, 
Clement, and Garre for their superb service during these last eight years. In a time of 
some difficulty for the Justice Department, they have maintained the highest standards of 
the office, and they have served their client, this nation, very well. They have been 
joined in this regard by the career lawyers and other public servants in the Solicitor 
General’s office. Those men and women have been justly called the finest law firm in 
this country, and they represent the gold standard in federal public service. 

The Solicitor General’s Office is unusual in our government in owing responsibilities to 
all three of the coordinate branches in our system of separated powers. Because of this 
striking feature of the office, the Solicitor General traditionally has been accorded a large 
measure of independence. 

Most obviously, of course, the Solicitor General reports to the Attorney General and, 
through him, to the President, and defends the regulations, policies, and practices of the 
executive branch when these are challenged. In this role, the Solicitor General is the 
principal advocate of the executive branch in the courts of the United States. 

At the same time, the Solicitor General has critical responsibilities to Congress - most 
notably, the vigorous defense of the statutes of this country against constitutional attack. 
Traditionally, the Solicitor General has defended any federal statute in whose support any 
reasonable argument can be made, outside of a very narrow band of cases involving the 
separation of powers. I pledge to continue this strong presumption that the Solicitor 
General’s office will defend each and every statute enacted by this body. 

Finally, the Solicitor General’s office has unique obligations to the Supreme Court of the 
United States. It is frequently said that the Solicitor General serves as the 10* Justice - 
though I suspect the Justices think of her more as the 37* clerk. Regardless, the Solicitor 
General must honor the principle of stare decisis, exercise care in invoking the Court’s 
jurisdiction, and most important of all, be scrupulously candid in every representation 
made to the Court. In this sense, the most important of all the Solicitor General’s 
responsibilities is to be true to the rule of law. 

Mr. Chairman and Senators, it would be an honor to serve as Solicitor General, and I 
commit that if the Senate sees fit to confirm me, 1 will do ever 5 ?thing possible to live up 
to the great traditions, expectations, and responsibilities of the Solicitor General’s Office. 
Thank you. 
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January 22, 2009 


Hon Patrick J. Leahy, 
Chairman, 
and 

Hon Arlen Specter, 
Ranking Member, 

Committee on the Judiciary 
United States Senate 
Washington, D.C. 


Dear Senators Leahy and Specter, 

I am delighted to write in unreserved support of the President’s nomination and the Senate’s 
confirmation of Dean Elena Kagan as Solicitor General of the United States. 

I am a magna cum laude graduate of Harvard Law School. Following a Harvard fellowship and 
a clerkship for the Chief Judge of the Second Circuit Court of Appeals, I spent six years as a 
Litigation associate and eight years as a Litigation partner of the New York City law firm of 
Sullivan & Cromwell. In 1988 1 became General Counsel and a partner (later, managing 
director) of Goldman Sachs. I served in that capacity for nearly 13 years (and as a member of 
the firm’s management committee and partnership committee), through and beyond the time of 
our becoming a publicly-held corporation. Since relinquishing leadership of the Legal 
Department, I have continued to serve Goldman Sachs as a Senior Director. 

I have known Elena Kagan since she was appointed Dean six years ago. Throughout that period, 
I have worked closely with her as a member of the Dean’s Advisory Board, on whose Executive 
Committee I have sat for the past few years, as well as in various other advisory, fundraising and 
teaching roles. I even have the peculiarly valuable perspective of being the father of a current 
student who has spent the past four years in the Law School- Kennedy School joint degree 
program, and will graduate this spring. 

With apologies for its length, I wanted to begin from this recitation of background and 
perspective for my averring without qualification that, if confirmed. Dean Kagan will make not 
merely an excellent but an exceptional Solicitor General. She is a quintessential legal scholar. 
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educator, leader and public servant, with few if any peers in her generation. She has excelled — 
an overworked term, but quite accurate here -- as a student at Princeton, Oxford and Harvard 
Law School, as a judicial clerk in the DC Circuit and the Supreme Court, in senior legal and 
policy roles in the White House, as a tenured professor at two of the nation’s great law schools, 
and as Dean of mine. 

The Solicitor Genera’s is an appellate lawyering role to which Dean Kagan will bring not just 
brilliant legal knowledge, analysis and articulation — personal skills and capacities to which her 
track record is an unbroken testament. It is also a leadersMp role, requiring a wise sense of the 
public’s interest, a strategic — not just tactical — perspective and how to position and present it, 
and the organizational and motivational talents to inspire and deploy the skills of some of the 
country’s best lawyers, serving in the Office of the SG. Dean Kagan has gained and displayed 
these talents consistently over her educational and public careers as student, judicial clerk, 
scholar, teacher, public servant and dean — perhaps most of all as Dean of the highly 
accomplished and often fractious thousands of constituents who populate the faculty, students, 
graduates and “users” of Harvard Law School. She accomplished the near impossible of uniting 
them all behind curricular, instructional and faculty-recruitment decisions of once-a-century 
proportions, while leading a massive strategic renovation that began in good times and was 
completed during far more stressful ones. 

There is genuine grieving at the prospect of her departure, matched with universal pride, good 
wishes and awareness that if she must leave, she is leaving at a point and in a way that is 
impeccable. It is almost trivializing to say that she will be leaving Harvard Law School a far 
stronger, and also a far better, place for her tenure as professor and Dean. Another university of 
which I am a trustee founded its highly-ranked law school in the ideal of producing “lawyers in 
the best sense.” Elena Kagan is truly a lawyer in the best sense, and that is the sense in which 
she will serve as the people’s senior advocate if, as I hope, she is confirmed as Solicitor General. 

I would be delighted to respond to any questions that you or your staff may have. 
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January 30, 2009 


The Honorable Patrick Leahy 
Chairman 

Senate Committee on the Judiciary 
433 Russell Office Building 
Washington, D.C. 20510 


The Honorable Arlen Specter 
Ranking Member 
Senate Committee on the Judiciary 
71 1 Hart Office Building 
Washington, DC 20510 


Re: Nomination of Elena Kagan to be Solicitor General of the United States 

Dear Senators Leahy and Specter: 

It is my pleasure to write in support of Elena Kagan’s nomination to be our next Solicitor 
General. 

I have known Elena since we clerked together. Although we served different Supreme 
Court Justices, I came to know her well. Our clerk colleagues were an impressive group, but 
Elena was a standout even in that setting. She was a wonderful person with whom to discuss a 
challenging legal problem. She was brilliant, thoughtful, independent, and creative, but without 
even a hint of the arrogance that sometimes accompanies such talent. 

She has retained - indeed, built upon — all of those qualities throughout the intervening 
years. Indeed, 1 am confident that it is precisely this combination of strong intellectual 
capabilities, thoughtful judgment, and her way of dealing respectfully with everybody that 
enabled her to become such a unifying and universally respected figure at Harvard. And these 
qualities are also among the many reasons she will be a superb Solicitor General, and will 
represent the government so well before the Court. 

Sincerely, 

Peter D. Keisler 


DCl !3l7963v.l 
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Jeffrey B. Kindler 
Chairman of the Board 
Chief Executive Officer 


January 23, 2009 


The Honorable Patrick J. Leahy, Chairman 

The Honorable Arlen Specter, Ranking Member 

United States Senate 

Committee on the Judiciary 

224 Dirksen Senate Office Building 

Washington, DC 20510 

Re: Elena Kagan 

Dear Chairman Leahy and Ranking Member Specter: 

I am writing to express my strong support for the confirmation of Elena 
Kagan as Solicitor General of the United States. 

Dean Kagan’s experience and reputation speak for themselves — but I so 
strongly endorse her confirmation that I feel compelled to impart my 
personal opinion of her outstanding qualifications for this position of 
utmost importance to our nation. 

I have known Dean Kagan both professionally and personally for some 20 
years. In order to provide some background to my assessment, I will 
briefly outline my legal background. I graduated from Harvard Law 
School in 1980, where I was an editor of the Harvard Law Review, and I 
later served as law clerk for Judge David Bazelon of the U.S. Court of 
Appeals for the D.C. Circuit and for U.S. Supreme Court Justice William 
J. Brennan. I practiced law for more than 25 years as an attorney at the 
Federal Communications Commission, as a partner at the Washington, 
D.C. law firm of Williams &. Connolly, as the head of litigation at the 
General Electric Company, as the General Counsel of McDonald’s 
Corporation, and as the General Counsel of Pfizer Inc until 2006, when I 
assumed my present position at Pfizer. 
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I first came to know Dean Kagan when she joined Williams Ss Connolly in 
1989. Beginning at that time and over the years since, I have developed 
enormous respect for her and I hold her brilliance and professionalism as 
a lawyer in the highest esteem. We worked veiy closely together on 
difficult and sensitive problems during her tenure at the law firm and, in 
that connection, I witnessed time and again Ms. Kagan’s judicious and 
thoughtful approach to tackling tough legal issues with skill, 
determination, and the highest level of integrity. 

My appreciation for Dean Kagan’s talent and professionalism was 
reinforced when she left the firm to join President Clinton’s White House 
staff as Associate Counsel to the President and then as Deputy Assistant 
to the President for Domestic Policy and Deputy Director of the Domestic 
Policy Council. Her work there consistently reflected her unassailable 
integrity, her broad knowledge of legal and judicial matters, and her 
thoughtful approach to considering all sides of an issue while remaining 
focused and decisive. Later, when she returned to Harvard as the Dean of 
the Law School, I was privfieged, as an alumnus, to observe as she 
exercised extraordinary leadership in establishing a powerful culture of 
collegiality and academic excellence. As Dean, she has brought a large 
group of diverse and strong-willed people together in support of a 
common mission while holding them to the highest standards of 
performance — and she has done so with steadfast fairness, openness, and 
dedication to the highest principles of the law. 

The responsibility of the Solicitor General of the United States is, above 
all else, to uphold the sanctity of justice for our nation. After knowing 
Dean Kagan for nearly twenty years, I have developed an ever-deepening 
respect for her clear commitment to deploying her considerable talents to 
that cause. I can wholeheartedly attest that Elena Kagan is of the right 
character, intellect, and experience to discharge the duties of Solicitor 
General of the United States with honor and distinction. 

Thank you for allowing me to write to you on Dean Kagan’s behalf. If I 
may offer any further insights or answer any questions, I am at your 
disposal. 


Sincerely, 
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January 30, 2009 

Senator Patrick Leahy 
Senator Arlen Specter 
United States Senate 
Committee on the Judiciary 
224 Dirksen Senate Office Bldg 
Washington, DC 20510 

Dear Senators Leahy and Specter: 

We are writing in support of Dean Elena Kagan’s nomination to become the 
Solicitor General of the United States. We write from the unique perspective of being 
deans at fellow law schools. From these vantage points we have observed Ms. Kagan’s 
work and accomplishments at Harvard. In the interest of full disclosure, we should add 
that some of us are personal friends of the nominee. 

The Solicitor General not only crafts legal arguments and presents them to the 
Supreme Court, but also manages a high-quality law office. She must oversee the 
national appeals process and forge workable agreements and compromises among the 
countless agencies and offices that have conflicting, or competing, stakes in cases. It is a 
job that requires administrative and negotiation skills as well as legal acumen and Elena 
Kagan excels along all relevant dimensions. Her skills in legal analysis are first-rate. 
Her writings in constitutional and administrative law are highly respected and widely 
cited. She is an incisive and astute analyst of law with a deep understanding of both 
doctrine and policy. She is superbly qualified to fulfill the role of representing the 
United States in the Supreme Court. 

Ms. Kagan is also an excellent manager. She has been a superb dean at Harvard, 
where she has managed to forge coalitions, attract excellent faculty, and satisfy 
demanding students. She has innovated in an environment where change does not come 
quickly or easily. She has exhibited patience, intelligence, a willingness to listen, and an 
ability to lead. These are qualities that will serve the nation well. 

Finally, Elena Kagan is known to us as a person of unimpeachable integrity. She 
will inspire those around her to pursue justice and the national interest in a way that 
makes us all proud. 


Sincerely yours. 



Larry D. Kramer, Dean and Richard E. Lang Professor of Law 
Stanford Law School 

On behalf of the following Law School University Deans 


Crown Qsiartrangig 
569 Nathan Aobott way 
Stanford, CA 94305-8610 
Tel 650 723-2465 
Fax 650 725-0253 

if!fo@!3w.st3nfofd-edu 

wvmiav/.stanfofd.edu 


Inspire. Innovate. Lead. 
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Senator Patrick Leahy 
Senator Arlen Specter 
January 30, 2009 
Page 2 


T. Alexander Aleinikoff, Dean 
Georgetown University Law Center 


Evan H. Caminker, Dean 

The University of Michigan Law School 


Michael A. Fitts, Dean 

University of Pennsylvania Law School 


Harold H. Koh, Dean and Gerard C. and Bernice Latrobe Smith 
Professor of International Law 
Yale Law School 


David F. Levi, Dean 

Duke University School of Law 


Saul Levmore, Dean and William B. Graham Professor of Law 
The University of Chicago Law School 


Paul G. Mahoney, Dean 
University of Virginia School of Law 


Richard L. Revesz, Dean and Lawrence King Professor of Law 
New York University School of Law 


David M. Schizer, Dean 
Columbia University School of Law 


David van Zandt, Dean 
Northwestern University School of Law 
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February 9, 2009 


Senator Patrick Leahy Senator 
U.S. Senate U.S. 

433 Russell Senate Office Building 
Washington, DC 20510-4502 


Allen Specter 
Senate 

7 1 1 Hart Senate Office Building 
Washington, DC 20510-3802 


Dear Chairman Leahy and Ranking Member Specter: 

The Leadership Conference on Civil Rights, the nation’s oldest, largest, and most 
diverse civil rights coalition, writes to express our support for the nomination of Thomas 
J. Perrelli to the position of Associate Attorney General of the United States. Mr. 
Perrelli’s broad and diverse experiences serving in the Justice Department and in the 
private sector ensure that he will bring a sense of perspective and integrity to this 
position. Moreover, Mr. Perrelli’s demonstrated ability to manage and oversee complex 
situations, his capacity to work cooperatively, and his background both in and out of the 
Department will enable him to restore independence and confidence to the Department. 

Mr. Perrelli has a wealth of experience in both public service and private practice 
working to advance civil rights causes. From 1997-2001, Mr. Perrelli worked at the 
Department of Justice in various roles, including Counsel to Attorney General Janet 
Reno, overseeing the Civil Rights Division and serving as chair of the Indian Country 
Law Enforcement initiative; and Deputy Assistant Attorney General in the Civil Division, 
where he continued to work on issues important to the civil rights community, including 
the impact of the census on disadvantaged communities and the federal regulations 
governing an individual's right to privacy in his or her own medical records. In 2001, Mr. 
Perrelli rejoined Jenner & Block, where he currently serves as Managing Partner. In 
private practice, Mr. Perrelli has been an advocate for voting rights, representing voters 
and public officials in redistricting cases in Texas, Oklahoma, and Pennsylvania. In 
addition, he defended the First Amendment rights of his clients, the Reporters Committee 
for Freedom of the Press, the American Society of Newspaper Editors, and others. 

Mr. Perrelli is well-qualified to serve as Associate Attorney General, a position 
that will require him to assist the Attorney General and the Deputy Attorney General in 
formulating and implementing Departmental policies and programs pertaining to a broad 
range of civil justice, federal and local law enforcement, and public safety matters. As 
Deputy Assistant Attorney General from 1999-2001, Mr. Perrelli was in charge of the 
Federal Programs Branch of the Civil Division, which represents virtually every federal 
agency in complex civil litigation. In this role, he led a staff of 100 attorneys in 
defending federal agency action and regulations, representing the diplomatic and national 
security interests of the United States, and conducting significant Title VII, personnel, 
and Social Security litigation. During his tenure as Counsel to Attorney General Reno 


In g Free, Pfeirta. ikmoc-raiic &cjs?iv' 
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from 1997-1999, Mr. Perelli gained knowledge of a number of issues important to the civil rights 
community, including voting rights, racial profiling, police violence, and affirmative action. 


Over the past eight years, the Department has been embroiled in scandal and controversy, 
and ideology has replaced commitment to the rale of law as its guiding principle. It is imperative 
that the Department be restored to its former position of integrity and competence. We are 
confident that Mr. Perrelli will work well vrith Attorney General Holder and Deputy Attorney 
General nominee Ogden to reverse these trends, and we urge you to support the nomination of 
Thomas Perrelli for the position of Associate Attorney General. 


please co ntact Lisa Bomstein^XG^enio^ounseLat 
I or Nancy Zirkin,H||||||||||^H^^^H or||||||| 


Sincerely. 



Nancy 

Executive 
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February 24, 2009 


Senator Patrick Leahy Senator 
U.S. Senate U.S. 

433 Russel! Senate Office Building 
Washington, DC 20510-4502 


Arlen Specter 
Senate 

71 IHart Senate Office Building 
Washington, DC 20510-3802 


Onald W- McEniee Dear Chairman Leahy and Ranking Member Specter: 
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Linda D. Hallman 
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John hqdon 
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David Sapentain 
RgSgioatAaion Comae forMeim 

Shaima L. Smith 
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Andrew L. Stem 
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The Leadership Conference on Civil Rights, the nation’s oldest, largest, and most 
diverse civil rights coalition, writes to express our support for the nomination of Thomas 
J. Perrelli to the position of Associate Attorney General of the United States. Mr. 
Perrelli’s broad and diverse experiences serving in the Justice Department and in the 
private sector ensure that he will bring a sense of perspective and integrity to this 
position. Moreover, Mr. Perrelli’s demonstrated ability to manage and oversee complex 
situations, his capacity to work cooperatively, and his background both in and out of the 
Department will enable him to restore independence and confidence to the Department. 

Mr. Perrelli has a wealth of experience in both public service and private practice 
working to advance civil rights causes. From 1997-2001, Mr. Perrelli worked at the 
Department of Justice in various roles, including Counsel to Attorney General Janet 
Reno, overseeing the Civil Rights Division and serving as chair of the Indian Country 
Law Enforcement initiative; and Deputy Assistant Attorney Genera! in the Civil Division, 
where he continued to work on issues important to the civil rights community, including 
the impact of the census on disadvantaged communities and the federal regulations 
governing an individual's right to privacy in his or her own medical records. In 2001, Mr. 
Perrelli rejoined Jenner & Block, where he currently serves as Managing Partner. In 
private practice, Mr. Perrelli has been an advocate for voting rights, representing voters 
and public officials in redistricting cases in Texas, Oklahoma, and Pennsylvania. In 
addition, he defended the First Amendment rights of his clients, the Reporters Committee 
for Freedom of the Press, the American Society of Newspaper Editors, and others. 

Mr. Perrelli is well-qualified to serve as Associate Attorney General, a position 
that will require him to assist the Attorney General and the Deputy Attorney General in 
formulating and implementing Departmental policies and programs pertaining to a broad 
range of civil justice, federal and local law enforcement, and public safety matters. As 
Deputy Assistant Attorney General from 1999-2001, Mr. Perrelli was in charge of the 
Federal Programs Branch of the Civil Division, which represents virtually every federal 
agency in complex civil litigation. In this role, he led a staff of 100 attorneys in 
defending federal agency action and regulations, representing the diplomatic and national 
security interests of the United States, and conducting significant Title VII, personnel, 
and Social Security litigation. During his tenure as Counsel to Attorney General Reno 
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from 1997-1999, Mr. Perelli gained knowledge of a number of issues important to the civil rights 
community, including voting rights, racial profiling, police violence, and affirmative action. 


Over the past eight years, the Department has been embroiled in scandal and controversy, 
and ideology has replaced commitment to the rule of law as its guiding principle. It is imperative 
that the Department be restored to its formCT position of integrity and competence. We arc 
confident that Mr. Perrelli will work well widi Attorney General Holder and Deputy Attorney 
General nominee Ogden to reverse these trends, and we urge you to support the nomination of 
Thomas Perrelli for the position of Associate Attorney General. 


If you have any questions. 


)le^e contact Lisa Bornstein, LCCR Senior Counsel, at 
or Nancy ZirkinI 


Sincerely, 

Wade Henderson Nancy 

President & CEO Executive 



ice President 
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January 21, 2009 

Senator Patrick Leahy, Chairman Senator Arlen Specter, Ranking Member 
Committee on the Judiciary Committee on the Judiciary 

United States Senate United States Senate 

Washington, DC 20510-6275 Washington, DC 20510-3802 

Re: Nomination of Thomas Peirelli for Associate Attorney General 

Dear Chairman Leahy and Ranking Member Specter: 

I am writing to express my strong support for the nomination of Thomas Perrelli for 
Associate Attorney Genei^ of the United States Department of Justice. As you may 
know, I served in the Department of Justice with Mr. Perrelli from 1997 - 2001 and 
consider him to have a strong intellect, excellent leadership skills, and the highest moral 
character. 


At the National Center for Victims of Crime, our mission is to forge a national 
commitment to help victims of crime rebuild their lives. The Department of Justice’s 
fulfillment of its mission of ensuring justice for all is particularly critical for victims of 
both local and federal crime across the country, and significantly impacts the work of 
victim advocacy organizations like the National Center. 

As Associate Attorney General, Mr. Perrelli will have oversight of agencies diat are 
critical to victim service providers as well as local law enforcement: the Office of 
Justice Programs (OJP), the Office on Violence Against Women (OVW), and the 
Community Oriented Policing Services (COPS) Office. As former Acting Assistant 
Attorney General for OJP and former Acting Director of the COPS Office, 1 am keenly 
aware of how important the integrity and strong management skills of the Associate 
Attorney General are to effective oversight of those components of DOJ. In my view, 
Mr. Perrelli possesses the skills and experience that make him an outstanding candidate 
for the position. 

We urge Mr. Perrelli’s speedy confirmation in the interests of enabling the Department 
of Justice to turn its attention to the work of ensuring justice for all. 


Sincerely, 






Mary Lou Leary 


2000 M SUeet, NW • Suite 480 • Washin^n, DC 20036 • Tel. 202 / 467-8700 • Fax 202 / 467-8701 • www.ncvc.oig 
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< Return To Hearing 


Statement of 


The Honorable Patrick Leahy 

United States Senator 
Vermont 

February 10, 2009 


STATEMENT OF SENATOR PATRICK LEAHY 
CHAIRMAN, SENATE JUDICIARY COMMITTEE 

ON NOMINATIONS TO BE ASSOCIATE ATTORNEY GENERAL AND SOLICITOR GENERAL 
FEBRUARY 10, 2009 

Today, the Senate Judiciary Committee will hear from two more of President Obama's supremely qualified 
nominees who have chosen to give up important positions and return to public service. 

The Committee continues the work of restoring the Department of Justice that it began last month with the 
hearing on the nomination of Eric Holder to be Attorney General. We continued that work last week by 
confirming Attorney General Holder in a strong bipartisan vote, and with the hearing I chaired on the 
nomination of David Ogden to be Deputy Attorney General, the number two position at ttie Department. 

As Deputy Attorney General, Mr, Ogden would be responsible for the day to day management of the 
Department. He would also occupy a critical national security post at a time when we face threats and 
challenges. While I left the record for written questions after last week's hearing open for a week, I urged 
Senators to submit their questions as soon as possible so as not to delay consideration of Mr. Ogden’s 
nomination. No Senators heeded the request to submit questions by noon yesterday. As a result, I held off 
expediting his nomination, and did not list it on the agenda for our executive business meeting this week. I 
hope there will not be further delays when we return from the Presidents’ Day recess, and that the three 
weeks that will have passed from Mr. Ogden's hearing are sufficient so that we can vote on his nomination 
without holding it over. 

Today, we turn to the nomination of Thomas J. Perrelii to be Associate Attorney General, the number three 
position at the Department with management responsibility over 13 vital components, and Elena Kagan to 
be Solicitor General of the United States, a critical post that encompasses duties quite different from any 
other lawyer in the Government. The Solicitor General is not only one of the highest ranking officials at the 
Justice Department and the chief advocate on behalf of the United States Government, but also holds a 
unique position as an officer of the court, with a duty to bring forward aspects of cases that the Supreme 
Court might not otherwise know. Because of this critical role, the Solicitor General is often called "the Tenth 
Justice." 

Nearly ten years ago, President Clinton nominated Elena Kagan for a seat on the Court of Appeals for the 
D.C. Circuit. At that time, she was a highly-regarded former clerk for Supreme Court Justice Thurgood 
Marshall and former law professor at the University of Chicago who had served as Special Counsel to the 
Senate Judiciary Committee, Associate Counsel to the President, Deputy Assistant to the President for 
Domestic Policy, and Deputy Director of the Domestic Policy Council. Her impressive credentials also 
included a clerkship for Judge Abner Mtkva on the court to which she had been nominated, two years at 
Williams & Connoiiy, and a stellar academic career, graduating with honors from Princeton, Oxford, and 
Harvard Law School, where she was Supervising Editor of the Harvard Law Review. 

Despite Eiena Kagan's outstanding record, however, die Republican Chairman and Republican Majority on 
the Judiciary Committee refused to act on her nomination. They pocket-filibustered her nomination with 


http://judiciary.senate.gov/hearing.s-'te«tjrTinnv oftn?renderforprint=l&id=3649&wit_id="2629 
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impunity, apparently holding the seat open like many otiiere to be filled by a Republican President, 
irregardless of the quality of the nominees tt>ey reftised to consider. That did not stop the far right wing 
from launching baseless and partisan attacks at Elena Kagan and her record, attacks I hope we do not see 
renewed today. 

Elena Kagan returned to teaching while her nominabon was pending, becoming a Professor at Harvard Law 
School and, in 2003, she became the frrst woman to be Dean of Harvard Law School. In that position. Dean 
Kagan has earned praise from Republicans and Democrats, students and professors alike for her consensus- 
building and inclusive leadership style. 

Now Dean Kagan is poised to break another glass ceiling. If confirmed, she would be the first woman to 
serve as Solicitor General of the United States. Like Justice Thurgood Marshall, for whom she clerked, Elena 
Kagan would make history if confirmed to what Justice Marshall described as the best job he ever had. 

Those who have done the job support her nomination. In fact, every Solicitor General who served from 1985 
to 2009 has endorsed her nomination: Charles Fried, Ken Starr, Drew Days, Walter Dellinger, Seth Waxman, 
Ted Oison, Paul Clement and Greg Garre. In a letter of support, they wrote: "We who have had the honor of 
serving as Solicitor General over the past quarter century, from 1985 to 2009, in the administrations of 
Presidents Ronald Reagan, George H.W. Bush, William Clinton, and George W. Bush, write to endorse the 
nomination of Dean Elena Kagan to be the next Solicitor General of the United States. We are confident that 
Dean Kagan will bring distinction to the office, continue its highest traditions and be a forceful advocate for 
the United States before the Supreme Court." 

Prominent lawyers who served in the Office of the Solicitor General under Democratic and Republican 
administrations have written to tout Dean Kagan’s “great legal and personal skills, intellect, integrity, 
independence and judgment," concluding that "she has all the attributes that are essential to an outstanding 
Solicitor General." 

Deans of 11 of the most prominent law schools in the country, who are in a key position to judge Dean 
Kagan's accomplishments at Harvard, describe Dean Kagan as "a person of unimpeachable integrity" who 
"has been a superb dean at Harvard where she has managed to forge coalitions, attract excellent faculty, 
and satisfy demanding students." They cal) her "superbly qualified to futfii) the role of representing the 
United States In the Supreme Court." 

One of the conservative professors Dean Kagan helped to bring to Harvard Law School was Professor Jack 
Goldsmith, who took charge of the Office of Legal Counsel after the disastrous tenures of Jay Bybee and 
John Yoo. Professor Goldsmith praised Dean Kagan’s "judgment" and wrote that because of Dean Kagan's 
"previous government experience and the years teaching administrative law," she will, "take to the Solicitor 
General’s Office a better understanding of the Congress and the Executive branch that she will represent 
before the Court than perhaps any prior Solicitor General." 

Three Iraq war veterans who are students at Harvard Law School wrote a letter to the editor of the The 
Washington Times stating that Dean Kagan "has created an environment that is highly supportive of 
students who have served in the military" describing the annual Veterans Day dinner for former service 
members and spouses that she hosts, and the focus she has placed on veterans at Harvard Law School and 
the military experience of students. 

Tom Perrelii, Managing Partner of the Washington O.C. office of Jenner & Block, and who held important 
justice Department posts during the Clinton administration, is another outstanding nominee. He served as 
Counsel to the Attorney General where he assisted the Attorney General in overseeing the civil litigation 
components of the Department of Justice. He then served as Deputy Assistant Attorney General in the Civil 
Division, where he supervised the Federal Programs Branch of the Civil Division, which defends Federal 
agencies in important constitutional, regulatory, national security, personnel and other high-profile litigation. 
In those capacities, Mr. Perrelii earned a reputation for independence and integrity as well as the respect of 
career lawyers at the Department. Like tJie President’s other nominees to leadership positions at the 
Department, Mr. Perrelli's career demonstrates that he understands that the role of the Department of 
Justice is to be the people's lawyer, with first loyalty to the Constitution and the laws of the United States. 

Numerous major law enforcement organizations have written to endorse Mr. Perrelli's nomination. Chuck 
Canterbury, National President of the Fraternal Order of Police, described Mr. Perrelli's "remarkable record of 
public service," particularly in management of the Federal Programs Branch of the Civil Division while at the 
Department, and praised his "commitment to public service" by leaving one of the top law firms in 
Washington to return to the Department. The Major Cities Chiefs Association wrote to the Committee about 
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Mr. Perrelli’s "distinguished career" and welcomed "his pledge to strengthen the partnership between state 
and local law enforcement and the Department of Justice." William J. Johnson, Executive Director of the 
National Association of Police Organizations, wrote that “Mr. Perrelli's career at the DOJ has given him 
extensive knowledge of the department's polici^, programs and statutes, which NAPO believes will be 
invaluable to the position of Associate Attorney General." 

Ernie Allen, President & CEO of the National Center for Missing & Exploited Children, wrote that Mr, Perrelli's 
"unique private sector experience coupled with his exemplary public service will make him a strong effective 
Associate Attorney General." 

Paul Clement, Solicitor General under President George W. Bush, wrote that career professionals at the 
Department who had wori<ed with both him and Mr. Perrelli "held him in uniformly high regard" and that Mr. 
Perrelli's "prior service in the Department should prepare [him] to be a particularly effective Associate 
Attorney General." He also described Mr. Perrelli as "an incredibly skilled lawyer" whose "skills would serve 
both Tom and the Department very well if he is confirmed as the Associate Attorney General." 

The many letters we have received in support of both of the nominees before the Committee today reinforce 
my view and the view of many that these are superb picks for the important posts to which they have been 
nominated. 

Rather than move forward at last to consider Dean Kagan’s nomination and the nomination of Mr, Perrelli, 
some on the Republican side of the aisle appear eager to revisit past tactics of obstruction and delay. 

I scheduled the hearings today and last week after consultations between my staff and Senator Specter's 
staff. I accommodated the Ranking Member's request not to hold the hearing on Dean Kagan's nomination 
last week, and instead scheduled it for this week. We are proceeding in line with the pace for the 
Committee's consideration of a new Administration's first nominations for Justice Department leadership, 
when it Is particularly important to put a new team in place to get the Department up and running. This is 
especially true given the threats and challenges we face. 

Dating back to the Carter administration, the average days from designation of the Deputy Attorney General 
nominee to confirmation hearing is 37 days. We held David Ogden's hearing 31 days after his designation. 
Dating back the same time, the average time from designation to hearing for nominations to be Associate 
Attorney General is 37 days. Tom Perrelli's hearing today is being held 36 days after his designation. While 
the time for Dean Kagan’s hearing will be a little over a week shorter than the average time from 
designation to the start of hearings for a Solicitor General in a new administration, it is close to the time 
between designation and hearing for Paul Clement's nomination to be Solicitor General in Alberto Gonzales' 
Justice Department. Moreover, Dean Kagan is well known to the Committee, since her last nomination was 
before the Committee for two years. Since that time, she has been the highly successful Dean of Harvard 
Law School. 

I suspect that the schedule seems rushed to some on the other side of aisle because of the extensive delays 
in consideration of Eric Holder's nomination to be Attorney General, which extended his confirmation into 
last week. Had we followed the schedule I set out on that nomination, we would have completed work 
weeks ago, leaving more time for to prepare for these hearings. 

I look forward to the hearing today and to moving forward without delay to continue to restore the 
Department of Justice. 


# # # # # 


http://judiciary.senate.gov/hearings/te<it«monyrrt-n?renderfoiprint=l&id=3649&wit_id=2629 6/12/2009 
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LEWIS, FEINBERG, LEE, RENAKER 85 JACKSON, P.C. 

ATTORNEyS AT LAW 
1330 BROADWAY, SUITE 1800 
OAKLAND, CAUPOHNIA 94612-2519 



January 30, 2009 


Chairman Patrick Leahy 
Senate Judiciary Committee 
U.S. Senate 

433 Russell Senate Office Building 
Washington, DC 20510-4502 


Ranking Member Arlen Specter 
Senate Judiciary Committee 
U.S. Senate 

711 Hart Senate Office Building 
Washington, DC 20510-3802 


RE: Thomas Perrelli’s Nomination for Associate Attorney General 
Dear Chairman Leahy and Ranking Member Spector: 

I write to support the nomination of Thomas Perrelli to the position of Associate Attorney 
General. 

Tom is exceptionally qualified for the job for many reasons, his legal acumen, education, 
background, prior government service, pro bono activities and legal practice. I would like to 
focus on his important civil rights work. 

As Assistant Attorney General for Civil Rights in the Clinton Administration I worked wifii Tom 
on many civil rights matters both when he was Counsel to the Attorney General and Deputy 
Assistant Attorney General for the Civil Division. That experience has convinced me that Tom 
is committed to the vigorous enforcement of our nations’s civil rights laws, and will prioritize 
civil rights enforcement as Associate Attorney General should the Senate confirm him. 

I worked with Tom on voting rights, racial profiling, and police misconduct matters particularly. 

I believe the Division’s enforcement in these areas benefitted from Tom’s rigor, insights and keen 
sense of fairness in framing its enforcement programs in these areas. I recall in particular Tom’s 
work on the Indian Country Law Enforcement Initiative. Indian Country is an often-ignored part 
of our country, but it is an area where civil rights violations that victimize Native Americans 
occur with disheartening frequency. It is also an area of intense poverty and high crime. As head 
of the Attorney General’s Initiative, Tom worked successfully to develop an innovative, 
coordinated approach to civil rights enforcement, policing, and crime prevention that involved 
not only law enforcement, but technical assistance, training efforts, and funding programs. When 
Tom was at the Civil Division he coordinated the development of joint Civil and Civil Rights 
Division positions on census issues involving disadvantaged communities and privacy rights of 
individuals in their medical records. Tom was not only helpful on the work of the Civil Rights 
Division, but has a special ability to find common ground and craft workable solutions. That and 
his temperament made him a valued colleague. 
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Patrick Leahy 
Arlen Specter 
January 30, 2009 
Page 2 

After his time with the Department, Tom continued to work on civil rights matters as counsel on 
voting rights cases and representing the Reporters Committee for Freedom of the Press and the 
American Society of Newspaper Editors. Tom has always taken his pro bona responsibilities 
seriously. More to the point, that he has devoted these efforts to civil rights matters evidences a 
fundamental commitment to the principles of equal justice. 

Tom's commitment to civil rights enforcement will help him greatly in perfomung the duties of 
the Associate Attorney General in supervising the work of the Civil Rights Division as well as 
the other litigating divisions. 

I have no hesitation recommending Tom Perrelli for Associate Attorney General and do so with 
enthusiasm. If I can be of further assistance to the Committee, please feel firee to contact me. 
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WilmerHale 


January 23, 2009 

The Honorable Patrick J. Leahy 
United States Senate 
Washington, DC 205 1 0 

Re: Elena Kagan 

Dear Senator Leahy: 

I am the Co-Managing Partner of Wilmer Cutler Pickering Hale and Dorr LLP. I also have 
served as a member of the Board of Overseers of Harvard College and the Visiting Committee to 
Harvard Law School. I am writing on behalf of Elena Kagan, who has been nominated by 
President Obama to serve as Solicitor General. 

I have known Elena for nearly a decade. I have had an opportunity to work closely with her on 
matters concerning the Harvard Law School. In addition, I was a member of the Presidential 
Search Committee for Harvard University and worked with Elena in that capacity. As a result, I 
have come to know Elena very well both professionally and personally. 

Elena is an exceptional lawyer. She is bright and engaging. Her prior public service and her 
academic work demonstrate a deep understanding of the importance of the Rule of Law to our 
legal system. Her imique combination of exceptional analytical ability and communication skills 
will make her a very effective advocate for the United States. 

She has also been an outstanding leader at the Harvard Law School. She brought new energy 
and creativity to the law school and was able to create bridges among faculty members with 
deeply differing ideologies. She moved a great law school forward and was able to implement 
fundamental curriculum reform and curriculum expansion with the unanimous support of her 
faculty. She also took deliberate steps to politically balance the faculty and was extremely 
successful in doing so. She will leave behind a law school that has never been better. 

Most critically, Elena is an individual of the highest integrity and character. She will bring those 
qualities and her outstanding intelligence and leadership skills to the position of Solicitor 
General. I believe that these qualities will make her an exceptional Solicitor General, and I 
recommend her highly to you. 

1 hope that she will be confirmed promptly and imanimously. Iff can provide any further 
information, I would be happy to do so. 

Very truly yours, 

William F. Lee 

Wilmer Cutler Pickering Hale and Dorr up, 60 State Street, Boston, Massachusetts 02109 
Beijing Berlin Boston Brussels Frankfurt London Lc® Angeles New York Oxford Palo Alto Waltham Washington 


William F. Lee 
Co-Managing Partner 
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national partnership 
for women & families 

Because actions speak louder than words. 


Judith I. lichtman 

senior advisor 


January 23, 2009 

Senator Patrick Leahy 

United States Senate 

433 Russell Senate Office Building. 

Washington, D.C. 

Dear Senator; 

It is with great pleasure that I write to wholeheartedly support 
the nomination of Elena Kagan for the position of Solicitor General of 
the United States. 


I can think of no other lawyer in the country better qualified for 
this most important post. I have known Elena since 1993 and worked 
closely with her when she served in the Clinton Administration as 
Deputy Assistant to the President for Domestic Policy, and Deputy 
Directof, Domestic Policy Council, and Associate Counsel to &e 
President. We worked together to ensure that the legal rights of 
women and our families were protected. 

She is a towering intellect, possesses the strongest commitment 
to legal scholarship, and is fair and thoughtful in her approach to legal 
issues. She has dedicated her life to seeking a just society. Elena has 
a demonstrated commitment to equal justice. 

I am proud to be her friend and her colleague and believe that 
we as a nation will be, indeed, lucky to have her serve as Solicitor 
General. 



Judith L. Lichtman 
Senior Advisor 


1875 Connecticut avenue, nw - $uite 650 - Washington, dc 20009 - phone; 202.986.2600 ~ fax: 202.986.2539 
email: info@nationalpartr*ership.ot^ ~ web: wwwjiationalpartnersWp.org 
aliasa. O 
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Wachtell, Lipton, Rosen & Katz 


HERaERT N. WACHTELL 
BERNARD W. NUBSBAVM 
RICHARD O. KATCHER 
LAWRENCE B. PEOOWITZ 
PAULVIZCARRONOO, JR. 
PETER C. HEIN 
HAROLD S. NOVIKOFF 
DAVID M. EINHORN 
KENNETH B. FORREST 
MEYER a. KOPLOW 

EDWARD D. HERLIHT 
OANIELA. NBFP 

WARmN R. STERN 
ANDFSW R. BROWHSTEIN 
MiCHML H. BTOWITZ 

MARC WOUNSKY 
DAVID W3UEN5TEIN 



51 WEST SEND STREET 
NEW YORK, N.Y. IOOtS-€l50 
telephone: <EI2) «W3-I000 
FACSIMILE: (SIE) A03-S000 


GCORee A. KATZ I IB«B-iBB9> 
JAMES H. FOOELSON 





January 22, 2009 


Senator Patrick J. Leahy, Chairman 
Senator Arlen Specter, Ranking Member 
United States Senate 
Committee on the Judiciary 
the United States Capitol 
Washington, DC 20510 

Dear Senators Leahy and Specter: 

I write to strongly recomm^d Dean Elena Kagan for confirmation as Solicitor 
Genea-alofthe United States. I have known Dean Kagan for a substantial number of years. I 
have participated in programs at the Harvard Law School and have discussed legal and policy 
issues with Dean Kagan. Dean Kagan is an outstanding legal scholar, an excellent administrator 
and has great judgment as to issues and people. 


To my knowledge, Dean Kagan is held in the highest esteem in both the academic 
legal community and by the practicing bar. As Chairman of the Board of Trustees of New York 
University, I have had significant contact with and discussions about Dean Kagan with other law 
school deans and university presidents and trustees. Again, she is held in the highest esteem. 


I know that the Nation will be well served by Dean Kagan as Solicitor General, 
and I strongly recommend favorable consideration and approval by your committee. 



Martin Lipton 
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MAJOR CITIES CfflEFS ASSOCIATION 


Atlanta, 6eor|^a 
Austin, Texas 
Baltimore City, Maryland 
Baltimore Co., Maryland 
Boston, Massachusetts 
Buffalo, NewYcH'k 
Calgary, /^SerU 

Chariotte-Mecklenburg, North Carolina 

Chicago, Illinois 

Oncinnati, Ohio 

Cleveland, Ohio 

Columbus, (%io 

Dallas, Texas 

Oen\«r, Colorado 

Detroit, Midiigan 

Edmonton, Alberta 

El Paso, Texas 

Fairfax County, Virginia 

Fort Wofto, Texas 

Honolulu, Hawaii 

Houston, Texas 

Indianapolis, Indiana 

Jacksonville, Florida 

Kansas CHy, Missouri 

Las Ve^s Metro, Nevada 

Long Beach, California 

Los Angeles, California 

Los Angeles Co., Caiifomia 

Louis^lie, Kentucky 

Mem^ls, Tennessee 

Miami-Dade, Florida 

Milwaukee, Wisconsin 

Minneapdis, Minnesota 

Montgomery Co., Maryland 

Montreal, Quebec 

Na^ilie, Tennessee 

Nassau Co., New York 

New Orleans, Louisiana 

New YcH-k City, New York 

Newark, New Jersey 

Oakland, CalihH'nia 

OWahoma Gty, CHdahoma 

Ottawa, Ontario 

Philadelphia, Pennsylvania 

Phoenix, Arizona 

Pittsburgh, Pennsylvania 

Portland, Oregon 

Prince George's Co., Maryland 

Salt Lake City, Utah 

San Antonio, Texas 

San Diego, California 

San Francisco, California 

San J<»e, Calih»Ttia 

Seattle, Washington 

St. Louis, Mistouri 

Suffolk Co., New York 

Toronto, Ontario 

Tucson, JVizona 

Tulsa, Oldahoma 

Vancouver, British Columbia 

Virginia Beach, Virginia 

Washington, DC 

Winnipeg, Manitoba 


January 25, 2009 


Tbe Honorable Patrick Leahy 
Chairman 

Committee on the Judiciary 
U.S. Senate 

Washington, DC 20510 


The Honorable Arlen Specter 
Ranking Member 
Committee on the Judiciary 
U.S. Senate 

Washington, DC 20510 


Dear Messrs. Leahy and Specter: 

On behalf of the Major Cities Chiefs, 1 am writing to support the 
nomination of Thomas Perrelli to become Associate Attorney General. 
The Major Cities Chiefs represents the 56 largest jurisdictions across 
the Nation. 


Mr. Perrelli has a distinguished career and we welcome his pledge to 
strengthen the partnership between state and local law enforcement 
and the Department of Justice. We look forward to working with Mr. 
Perrelli throughout his term and we look forward to working with you 
on issues like Byme-JAG, COPS and other critical law enforcement 
issues. 


American law enforcement has always looked to you for leadership 
and we again turn to you to move the nomination of Thomas PenelU 
quickly through tbe confirmation process. 

Sincerely, 

/2-yj.KufjL 

Gil Kerlikowske 
President 
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John F. Manning 
1525 Massachusetts Ave. 
Cambridge, MA 02138 

January 23, 2009 


Hon. Patrick J. Leahy 
United States Senate 
Washington, D.C. 20510 

Dear Senator Leahy; 

I write in enthusiastic support of Dean Elena Kagan’s nomination to serve as Solicitor 
General of the United States. I have known Dean Kagan since 1984, when we served together 
on the Harvard Law Review. The primary basis for my opinion has been formed, however, in 
the past four-and-a-half years as a member of the Harvard Law School Faculty (where I am 
presently the Bruce Bromley Professor of Law). For three of those years, I served as chair of 
lateral appointments conunittee, a position which requires working closely with and observing 
the Dean in many situations. Based on my experience with her, I believe that Elena Kagan has 
the intelligence, legal acumen, fair-mindedness, and impartiality to be an outstanding Solicitor 
General. 

Before I elaborate on my reasons, let me give you some of my background so that you 
will have a basis for evaluating my assessment. I should say, at the outset, I am not a member of 
Dean Kagan’s political party; I am a lifelong Republican. I clerked for Judge Robert Bork on the 
U.S. Court of Appeals for the D.C. Circuit and for Justice Antonin Scalia on the Supreme Court. 
I served for two years (1986-88) in the Office of Legal Counsel under Assistant Attorney 
General Charles Cooper and for almost three years (1991-94) in the Office of the Solicitor 
General, first under Solicitor General Starr and then under Solicitor General Days. This 
background, I think, gives me the advantage of being able to report how Dean Kagan appears to 
someone who does not start with all of her presuppositions about the law and a clear sense of the 
demands and workings of the Office to which she has been nominated. 

Dean Kagan has the skill set and values needed to be a successful Solicitor General. She 
has a deep knowledge of constitutional and administrative law. She is a quick study. She 
manages to be, at once, both decisive and reflective. She expresses herself with clarity and 
economy. And she combines respect for the rule of law with a deep interest in the way law 
works in the world. I think that she will represent the interests of the United States effectively, 
while preserving the precious capital that Solicitors General have accumulated through years of 
practicing extra scrupulousness in their dealings with the Court. 

Dean Kagan also has a temperament that lends itself well to the demands of impartiality 
that go with the Office of the Solicitor General. In my time at Harvard, I have witnessed that she 
is fair, respectful, and inclusive of people with a wide variety of views. She has been supportive 
of hiring conservatives as well as progressives to our faculty. She has been an enthusiastic 
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proponent of the interests of the Federalist Society and the American Constitution Society. She 
has, with respect and enthusiasm, welcomed and honored, on behalf of the Harvard Law School, 
Justices with viewpoints as diverse as those of Justice Scalia and Justice Breyer. She is fair- and 
open-minded; it is just part of who she is. I am confident that she will bring that quality to the 
Government. 

Finally, Dean Kagan cares deeply about public service. She has shown that again and 
again through the career choices she has made and through many of the policies she has pursued 
as Dean of the Harvard Law School. She will be a wonderful public servant I hope that you 
will confirm her promptly so that she will be able to bring her enormous talents to bear on the 
important work of that great Office. 


Best regards. 
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February 9, 2009 


Chairman Patrick Leahy Ranking Member Aden Specter 

U.S. Senate U.S. Senate 

433 Russell Senate Office Building 7 1 1 Hart Senate Office Building 

Washington, DC 205 10-4502 Washington. DC 205 10-3802 

Dear Chairman Leahy and Ranking Member Specter: 

We are writing in support of the President’s nomination of Thomas J. Perrelli to 
be Associate Attorney Generd. Our recommendation is based on our close working 
experience with Mr. Perrelli at the Department of Justice from 1997 to 2001, during our 
respective tenures as Associate Attorney General or Acting Associate Attorney General. 
During this period Mr. Perrelli served at the Department initially as Counsel to the 
Attorney General and then as Deputy Assistant Attorney General of the Civil Division 
(which reports to the Associate Attorney General). In the latter capacity he supervised 
the Federal Programs Branch, which defends the Government in some of the most 
sensitive cases handled by the Department. Throughout this period Mr. Perrelli was the 
“go to” lawyer for the Attorney General, the Deputy Attorney General and us on other 
litigation and policy matters of special importance. 

The reason that we turned to Mr. Perrelli for advice and help on many important 
and sensitive matters was simple: He is not only a highly skilled lawyer, but also a wise 
one who has a deep understanding of government and public policy as well as the law. 
Mr. Perrelli also has the personal qualities we look for in public servants who are 
entrusted with high responsibility - personal honesty and integrity, and a respfct for the 
views of others. He will be an excellent colleague for those who work with him, and an 
excellent leader for the Department at this critical time. 

We strongly urge the Committee to recommend Mr. Perrelli’s confirmation to the 
full Senate. 


Very truly yours, 

^Caniel Marcus 

Associate Attorney General, 2(XX)-2(X)1 
Acting Associate Attorney General, 1999-2000 

Rayjrond C. Fisher 

A^ociate Attorney General, 1997-1999 

(d < 

<s^ohn C. Dwyer 

Acting Associate Attorney General, 1997 
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BOYS & GIRLS CUIBS 

OPANERKA 


January 23, 2009 


The Honorable Patrick J. Leahy, Chainnan 
The Honorable Arlen Specter, Ranking Member 
Senate Committee on the Judiciary 
SD-224 Ditksen Senate Office Building 
Washington. DC 20510-6275 

Dear Senator Leahy and Senator Specter. 

I am writing to express support for the nomination of Thomas J. Perrelli to be Associate Attorney 
General. Early in his public service career, Mr. Perrelli served as Counsel to Attorney General 
Janet Reno. During their tenure. Attorney General Reno and Mr. Perrelli addressed a wide 
range of issues relating to children and their protection. They were fierce advocates for keeping 
America's youth safe. Mr. Penelli, as Counsel, was a key advisor and supporter of those efforts. 

Under Attorney General Reno, Mr. Perelll rose to Deputy Assistant Attorney General, where he 
supervised the Federal Programs Branch of the Civil Division. This branch represents virtually 
every federal agency in complex civil litigation. Mr. Perrelli led a staff of 100 attorneys charged 
with defending the constitutionality of federal statutes, defending federal agency action and 
regulations, representing the diplomatic and national security interests of the United States in 
courts of law, and conducting significant Title Vll, personnel and social security litigation. 

Mr. Perrelli understands the importance of keeping kids safe by giving them a safe and fun 
place to go like a Boys & Girls Club. He recognizes the role Clubs play in preventing crime, and 
he supports the work of our 4500 Clubs that are working with the over 4.8 million kids in Clubs 
across the country to help them improve their lives. 

At Boys & Girls Clubs of America, we are striving to help America’s youth reach their full 
potential and to do so in a safe environmerrt. We believe that Mr. Perrelli’s past history with us, 
and his unique private sector experience, will make him a strong, effective Associate Attorney 
General. That is why Boys & Giris Clubs of America wholeheartedly supports his confirmation. 



Senior Vice President Government Relations 


Office of Government Relations • 1325 Q Street NW, Suite 500 • Washington, DC 20005 • Tel (202) 478.6200 • Fax (202) 552-7407 


11:53 Apr 20, 2010 Jkt 055828 PO 00000 Frm 00262 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\55828.TXT SJUD1 PsN: CMORC 



257 


Juditb A. Miller 



January 21, 2009 


The Honorable Patrick Leahy 
Chairman 

United States Senate 
Committee on the Judiciary 
224 Dirksen Senate Office Building 
Washington, DC 20510 

Dear Senators Leahy and Specter; 


The Honorable Arlen Specter 
Ranking Member 
United States Senate 
Committee on the Judiciary 
224 Dirksen Senate Office Building 
Washington, DC 20510 


I am writing in support of Elena Kagan’s nomination to be the Solicitor General of 
the United States. 1 have respected and admired Elena since I first met her at 
Williams & Connolly in 1989. I wasn’t alone in that admiration — my partners 
immediately recognized her ability and talent, and promptly started competing for 
her help on some of our most challenging and complex civil cases. She exhibited 
from the beginning the best traits of a lawyer’s lawyer: effective oral and written 
advocacy; mastery of the facts and the law; and exceedingly well-informed and 
thoughtful judgment. 

I saw her exhibit those same qualities during the Clinton administration, when she 
was first an Associate Counsel. At the time, I was fortunate to be the General 
Counsel of the Department of Defense. I found Elena to be as well grounded and 
effective with respect to legal questions affecting national security as she had been 
previously in private practice. In both roles she displayed a maturity of insight and 
judgment— and importantly for her current nomination— an abiiity in those contexts 
to make compelling legal arguments of Supreme Court quality. 

From my prior experience, my current vantage point as Senior Vice President and 
General Counsel of Bechtel Group, Inc., and as the immediate past Chair of the 
American Bar Association’s Section of Litigation, I have had the opportunity to see 
in action many genuinely extraordinary lawyers. I put Elena at the very top. I know 
that, if confirmed, she will represent the United States before the Supreme Court 
with the greatest skill and ability, and that she will be recognized as doing so. She 
will also, I believe, lead the storied Solicitor General's office with the people skills as 
well as legal skills that have marked her remarkable tenure as Dean of the Harvard 
Law School. I enthusiastically commend her to you, and hope that you will support 
her nomination. I would of course be pleased to answer any questions you might 
have. 
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WIFLE 


WIFLE 



PMB2(M 2200 Wilson Blvd. Suite 102 Arlington, VA 22201 
Phone: (703) 548-9211 | Web: www.WIFLE.org ] E-mail: WIFLE@comcast,net 


January 21 , 2009 

The Honorable Patrick Leahy The Honorable Arlen Specter 

Chairman Ranking Minority Member 

Committee on the Judiciary Committee on the Judiciary 

United States Senate United States Senate 

Washington, D.C. 20510 Washington, D.C. 20510 

Dear Chairman Leahy and Senator Specter: 

On behalf of Women in Federal Law Enforcement (WIFLE) organization and the 16,000 women in federal law 
enforcement that we represent, I am pleased to voice our support for the honorable Dean Elena Kagan’s 
nomination for the office of Solicitor General of the United States. 

WIFIE believes that having the first woman serve in this capacity is indeed an honor and one that is befitting the 
credentials, character and intellect of this outstanding nominee. Dean Kagan has been on the forefront advocating 
leadership roles for women in law and certainly she will serve as a leading role model few all women in law and law 
enforcement. 

As Dean of Harvard Law School, Ms. Kagan promoted partnership, collaboration, mentorship and career counseling 
for women. She knows the value and perspective that women bring and her experience will serve our nation well. 
She is strong and impartial and has the integrity and independence to deal with the business that comes before the 
Solicitor General. She vrill be responsible and will ensure that the United States speaks with one voice and that 
voice Is one that speaks on behalf of the rule of law. 

It is without hesitation that we urge the Senate Judiciary committee to act promptly in reviewing and reporting 
out on this nomination. Thank you for your consideration and we await a speedy confirmation. 

Respectfully, 




Margaret M. Moore 
Director 
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January 23, 2009 


Honorable Patrick Leahy 
Chairman 

Senate Judiciary Committee 
433 Russell Senate Office Bldg. 

Washington, D.C. 20510-4502 

Honorable Arlen Specter 
Ranking Member 
Senate Judiciary Committee 
711 Hart Senate Office Bldg. 

Washington, D. C. 20510-3802 

Dear Chairman Leahy & Ranking Member Specter; 

On behalf of the NAACP fxgal Defense and Fducational Fund, Inc. (“LDF’O- 1 
vwile in support of the nomination of Dean Elena K^an to be Solicitor General of the 
United States. Founded by the late Thurgood Marshall (who served as Solicitor General 
between 1965 and 1967), LDF is the nation’s oldest civil and human rights law firm. 
Because of the special role that the United States Constitution and federal civil rights 
laws have played in the effort to achieve full recognition of the rights of African 
Americans, LDF cares deeply that those appointed to service within the Department of 
Justice be persons committed to delivering justice and equality for all people in the 
United States. 

As the third highest ranking official in the Department of Justice, the Solicitor 
General occupies an extremely important role in our federal government. The Solicitor 
General is the chief representative of the Executive Branch before the Supreme Court of 
the United States, and — whether as friend of the Court or as party ~ now plays a role in 
the vast majority of all cases heard by the Court. With a range of important cases 
concerning civil rights, civil liberties and other issues concerning the proper 
interpretation of and enforcement of our Constitutional protections coming before the 
Court each term, it is critical that the Solicitor General be someone who has established a 
record of exceptional legal thinking, leadership and fairness. In all respects. Dean Kagan 
is well-positioned to serve in this special role. 


NAACP LEGAL DEFENSE AND EDUCATIONAL FUND, INC, 


VerDate Nov 24 2008 


11:53 Apr 20, 2010 Jkt 055828 PO 00000 Frm 00265 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\55828.TXT SJUD1 PsN:CMORC 



260 


VerDate Nov 24 2008 


LDF 


Dean Kagan has served at the highest levels of the Executive Branch, been a law 
clerk for distinguished jurists including Supreme Court Justice Thurgood Marshall, 
worked in the private sector for a highly regarded law firm, been a law professor and is 
currently the Dean of the nation’s leading law school. Through these various roles, she 
has proven to be one of the most capable and distinguished legal minds today. 

But these are not mere “paper” credentials. The range and depth of her broad 
experience has produced a leader with both a vision and deep commitment to justice and 
equality. That leadership and that commitment have been evident throughout her tenure 
at Harvard Law School. Let me mention one example. LDF was founded by Thurgood 
Marshall, but it was conceived by Charles Hamilton Houston. The country’s 
jurisprudence of racial justice and equality is in large part their collective legacy. 

Houston, the first Afitcan American editor of the Harvard Law Review, was Marshall’s 
Dean and mentor at Howard Law School and the first full-time Counsel at the NAACP. 
One of Dean Kagan’s first decisions at Harvard was to become the first Charles Hamilton 
Houston Professor of Law at Harvard I.aw School. That is her Dean’s Chair. This was a 
decision that has enormous symbolic value but also, more significantly, reflects the real 
content of her character. 

I know Dean Kagan. She combines intellectual depth with curiosity and 
dynamism. I am also a Harvard Law School graduate and I regularly visit the campus. 
Harvard Law School has undergone tremendous transformation and development under 
her leadership - in its curriculum, in its diversity, and in its vibrancy. 

LDF participates in a significant number of cases in the Supreme Court and other 
federal courts. The Solicitor General’s office frequently participates in those cases as 
well. We believe that it is in the best interests of the nation for the next Solicitor General 
~ as the representative of the people of the United States before our nation’s highest 
court — to be someone with vision and demonstrated leadership on issues of racial justice 
and equality. While serving as Solicitor General following his appointment in 1965, 
Thurgood Marshall established an enduring legacy and commitment to using the office of 
Solicitor General to remedy injustice while giving voice to the voiceless. 1 am confident 
that Elena Kagan embodies that commitment. 

There is also an historic aspect to Dean Kagan’s nomination to be Solicitor 
General. Since 1870, all 47 persons selected to serve as Solicitor General have been 
men; thus. Dean Kagan woxtld be our nation’s first woman to hold the honor of serving in 
this distinguished role. As an organization founded and consistently committed to 
securing equal justice under law, we believe that it is important that this appointment 
would also signal that opportunities for service at the hipest levels of the Executive 
Branch are available to our entire talent pool. She was also the first woman to serve as 
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Dean of Harvard Law School. I am confident that she will be just as successful as 
Solicitor General as she has been as Dean. I urge the Senate to confirm Dean Elena 
Kagan as the next Solicitor General of the United States. 


Submitted, 



resident and Director-Counsel 
NAACP Legal Defense and 


Educational Fund, Inc. 
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NATIONAL ASSOCIATION OF POLICE ORGANIZATIONS, INC. 

Representing America's Finest 
317 Soutt) PaWdt Street ~ Alexandria, Virginia ~ 22314-3501 
(703) 549-0775 - (800) 322-NAPO ~ Fax: (703) 684-0515 
www.naDO.ora - Email: info@napo.org 


Executive Officers 


THOMAS J. NEE 
President 
Boston Police 
Patrolmen’s Association 

MICHAEL J. PALLADINO 
Executive Vice President 
Detectives’ Endowment 
Association of New Voric City 

MICHAEL J. MADONNA 
Recording Secretary 
New Jersey State Policemen’s 
Benevolent Associaticm 

SEAN M. SMOOT 
Treasurer 

Police Benevolent & Protective 
Association of Illinois 

MICHAEL MCHALE 
Sergeant-at'Anns 
Florida Police 
Benevolent Association 

CHRIS COLLINS 
Executive Secretary 
Las Vegas Police 
Protective Association 


National Headquarters 

WILLIAM J. JOHNSON 
Executive Director 


January 22, 2009 

The Honorable Patrick L^y 
Chairman 

Committee on the Judiciary 
United States Senate 
Washington, D.C. 20510 


The Honorable Arlen Specter 
Ranking Member 
Conunittee on the Judiciary 
United States Senate 
Washington, D.C. 20510 


Dear Chairman Leahy and Ranking Member Specter: 


On behalf of the National Association of Police Organizations (NAPO), representing 
more than 241,000 law enforcement officers throughout the United States, I am writing to 
advise you of our endorsement of the nomination of Thomas J. Perrelli for Associate 
Attorney General of the United States. As Associate Attorney General, Mr. Perrelli 
would assist the Attorney General and Deputy Attorney General in formulating and 
implementing U.S. Department of Justice (DOJ) policies and programs pertaining to 
federal and local law enforcement and public safety matters. Importantly, he will head 
the Community Oriented Policing Services (COPS) program, which, since its inception in 
1994, has put over 1 18,000 law enforcement officers on our nation’s streets. 


Mr. Perrelli is a nationally recognized litigator with a distinguished career both in the 
private and public sectors. After five years as a litigator in die private sector, Mr. Perrelli 
left to serve his country as Counsel to Attorney General Janet Reno in 1997. He 
subsequently rose to Deputy Assistant Attorney General, supervising the Federal 
Programs Branch of the Civil Division, which represents virtually every federal agency in 
complex civil litigation, including cases involving international terrorism and crime. Mr. 
Perrelli’s career at the DOJ has given him extensive knowledge of the department’s 
policies, programs and statutes, which NAPO believes will be invaluable to the position 
of Associate Attorney General. 

We believe Mr. Perrelli has the experience and institutional understanding necessary to 
aid in the development of an effective multilateral national crime-fighting strategy in 
which state and local law enforcement play a key role. Therefore, we urge you to 
confirm the nomination of Thomas Perrelli for Associate Attorney General. If you have 
any questions, please feel free to contact me, or NAPO's Director of Governmental 
Affairs, Andrea Moumighan, at (703) 549-0775. 



Executive Director 
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February 6, 2009 

The Honorable Patrick J. Leahy, Chair 
Senate Judiciary Committee 
224 Dirksen Building 
Washington, DC 20510 


Dear Chairman Leahy: 


On behalf of the National Crime Prevention Council (NCPC), I am writing to 
express our strong support for the nomination of Thomas J. Perrelli to be the 
Associate Attorney General of the United States. 

Established in 1980 by officials from nine states, the U S. Department of 
Justice, the FBI, and generous private individuals, the NCPC-led Campaign 
and related initiatives feature McGruff the Crime Dog® and his signature 
message that beckons all Americans to help "Take A Bite Out of Crime®.” 
This call to action and national citizen mobilization represents the 
embodiment of the fundamental principle that preventing crime is everyone's 
business. 


During his tenure at the Department of Justice, Mr. Perrelli oversaw/ the 
Comprehensive Indian Resources for Community and Law Enforcement 
(CIRCLE) initiative involving seven grant making agencies within the 
Department. This strategy helped strengthen tribal justice systems, 
encourage more effective and comprehensive tribal-level planning, and 
support three Native American nations as they combatted the complex and 
Interrelated problems of crime, violence, substance abuse, and juvenile 
delinquency. These partnerships have proven successful at engaging 
community members, families, tribal courts, and tribal law enforcement in 
reducing crime in some of the most vulnerable communities in America. 

And, as you know from your experience as a prosecutor, a collaborative and 
coordinated approach to reducing and preventing crime saves money and 
lives. 


234^> Crystal Dfive 

fift!! flGOS 

Ailisi^tOfi, VA 22202 
tel 202-466-6272 
fax ro2-?%-l356 
www.ficpL.ofg 


Mr. Perrelli has a very strong record of public service throughout his tenure 
as Counsel to the Attorney General of the United States and Deputy 
Assistant Attorney General, where he oversaw the Federal Programs Branch 
of the Civil Division. As a key advisor and leader of efforts to uphold federal 
law and regulations, he displayed keen judgment in confronting the wide 
range of legal and crime issues the Department of Justice is charged to 
address. His private sector experience advocating for First Amendment 
rights and examining cutting-edge issues about intellectual property, 
technology, and piracy demonstrates his keen awareness of trends affecting 
the public and private sectors. These qualities will be vitally important as the 
Department helps law enforcement agencies and communities throughout 
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the nation address emerging and persistent crime challenges, especially 
those brought on by the recent economic downturn. 

Over 23 million Americans of all ages were victims of crime in 2008. 
Individuals victimized by these crimes can experience significant losses of 
property and injury. These individuals, their neighbors, and area businesses 
are too often victimized further by the fear of crime and victimization. The 
best, most cost-effective way to prevent these unacceptable assaults on 
Americans’ sense of security is to provide citizens the information, tools, and 
strategies to help them learn how to stay safe in their homes, neighborhoods, 
schools, online, and in their workplaces. The effort to provide these 
resources directly, and in partnership with law enforcement, is the mission of 
NCPC and the National Citizens’ Crime Prevention Campaign we lead. 

We believe that as a leading official at the Department of Justice, Mr. Perrelli 
will take advantage of the opportunity to coordinate resources to help law 
enforcement agencies and all levels of government reduce crime, reinforce 
hometown security, and ensure our communities are safe places to live, 
learn, work, and play. His private sector experience tells us he appreciates 
the need to devise prevention-focused and collaborative approaches to 
address emerging crime trends, including the use of technology 
(cyberbullying) and the Internet (fraud, identity theft, victimization of children) 
to commit crime. NCPC and the nearly 400-member agencies of the Crime 
Prevention Coalition of America stand ready to assist the new leadership of 
the Department of Justice in any way possible. 

Again, on behalf of the nation’s leading resource in helping keep individuals, 
families, and communities safe from crime, we call on the United Stales 
Senate to confirm Thomas J. Perrelli as the next Associate Attorney General 
of the United States. 

1 have taken the liberty of sending a similar letter to Senator Specter and ask 
that the letters be made part of the hearing record for Mr. Perrelli’s 
nomination. 



President and CEO 
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NATIONAL 

FRATERNAL ORDER OF POLICE® 


309 MASSACHUSETTS AVE.. N, E. 
WASHINGTON, DC 20002 
PHONE 202-547-8189 • FAX 202-647-8190 


CHUCK CANTEBBURy 
NATIONAL PRESIDENT 


JAMES 0. PASCO, JR. 
EXECUTIVE DIRECTOR 


22 January 2009 

The Honorable Patrick J. Leahy 
Chairman 

Committee on the Judiciary 
United States Senate 
Washington, DC 20510 


The Honorable Aden Specter 
Ranking Member 
Committee on the Judiciary 
United States Senate 
Washington, DC 20510 


Dear Mr. Chairman and Senator Specter, 

I am writing on behalf of the members of the Fraternal Order of Police to advise you of our 
support for the nomination of Thomas J. Perrelli to be the next /Associate Attorney General of the 
United States. 


Mr, Perrelli has a remarkable record of public service, which began in 1997 when he left private 
practice to join the U.S. Department of Justice as counsel to U.S. Attorney General Janet Reno. 

In 1999, Mr. Perrelli became Deputy Assistant Attorney General, supervising the Federal 
Programs Branch of the Civil Division, which represents virtually every Federal agency in 
complex civil litigation. In this position, Mr. Perrelli led a staff of one hundred attorneys charged 
with defending the constitutionality of Federal statutes, defending Federal agency actions and 
regulations, and representing the diplomatic and national security interests of the United States in 
courts of law. 


Mr. Perrelli left the Department in 2001 and joined one of the top law firms in Washington, D.C. 
as Managing Partner. It is indicative of his commitment to public service that Mr. Perrelli has 
once again agreed to leave private practice to be Associate Attorney General. I sincerely believe 
that both the Department and the Administration will be better off with his service to our nation. 

On behalf of the more than 327,000 members of the Fraternal Order of Police, 1 urge you and 
your Committee to expeditiously confirm Mr. Perrelli’s nomination. If I can be of any further 
assistance in this matter, please do not hesitate to contact me or Executive Director Jim Pasco in 
my Washington office. 


Sincerely, 




Chuck Canterbury 
National President 


— BUILDING ON A PROUD TRADITION — 
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February 6, 2009 


Senator Patrick J. Leahy 
Chairman, Senate Judiciary Committee 
433 Russell Senate Office Bldg 
Washington, DC 20510 

Senator Arlen Specter 

Ranking Member, Senate Judiciary Committee 
71 1 Hart Building 
Washington, DC 20510 

Dear Senators Leahy and Specter: 

I am writing on behalf of the Native American Rights Fund (NARF), which is the oldest and 
largest nonprofit law firm dedicated to asserting and defending the rights of Indian tribes, 
organizations and individuals nationwide, to express our support for the nomination of Thomas 
Perrelli to serve as Associate Attorney General in the Department of Justice. Mr. Perrelli is a 
stellar candidate, and we urge his swift confirmation. 

The Department of Justice plays a vitally important role in ensuring public safety in Indian 
Country and safeguarding the federal trust relationship. Under federal law, many Indian 
communities are completely dependent on the Department of Justice for investigation and 
prosecution of violent crimes and other felonies committed on Indian reservations. 

During the Clinton Administration, Mr. Perrelli served on Attorney General Janet Reno's staff as 
her counsel and served as the lead on a number of her partnerships with tribal governments. Mr. 
Perrelli was the co-chair of the Indian Coimtty Law Enforcement Initiative, which sought to 
enhance the efforts of federal and tribal law enforcement entities and tribal communities to 
address violence and crime in tribal communities. He also led the task force that created the 
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CIRCLE Project, a model partnership with three tribal governments that sought to address public 
safety, juvenile justice, judicial, and other needs of tribal communities in a comprehensive and 
efficient way. From those experiences, it is clear that Mr. Perrelli has an understanding of the 
problems faced by tribal communities and has an interest in working with tribal leaders to 
address them in a manner that recognizes the nation-to-nation relationship between the United 
States and tribal nations. 

Unfortunately, despite the federal trust relationship and obligations to provide for public safety in 
Indian Country, funding for investigators and prosecutors at the federal level, and for tribal 
justice programs at the local tribal level have steadily decreased over the past six fiscal years. 
The lack of dedicated resources and funding has led to the existing public safety crisis that tribal 
communities face. Rates for violent crime, domestic abuse, and sexual assault on Indian 
reservations remain significantly higher than the national average. A February 8, 2008 Report 
from the Centers for Disease Control finds that American Indian and Alaska Native women 
experience the highest rates of domestic violence in the United States. The survey found that 
two in five Native women (39 %) have been victims of intimate partner violence in their lifetime, 
compared with one in four women overall. 


The incoming Administration has an opportunity to reverse this trend with swift action that will 
begin to restore public safety in tribal communities and confidence among tribal members in the 
federal government’s commitment to providing justice for all Americans. Prompt confirmation 
of Mr. Perrelli will allow this important work to begin. 


I thank you in advance for your consideration of this request. 
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February 6, 2009 

Members of the Committee on the Judiciary 
United States Senate 
224 Di'rksen Senate Office Building 
Washington, DC 20510 

Dear Chairman Leahy, Ranking Member Specter, and Members of the Senate Judiciary 
Committee: 

We are sending this letter due to an op-ed by Flagg Youngblood titled “Solicitor general 
flimflam,” which appeared in the January 30, 2009 edition of The Washington Times. This 
article unfairly labeled Dean Elena Kagan as an “anti-military zealot.” As Iraq War veterans 
who currently attend Harvard Law School, we wanted to inform the Committee of Dean Kagan’s 
strong record of welcoming and honoring veterans on campus. We have enclosed the letter to 
the editor that we submitted to The Washington Times in response to Mr. Youngblood’s piece. 
This letter highlights Dean Kagan’s support for the student veteran community. Thank you very 
much for your time and consideration. 


Sincerely, 



Erik Swabb 
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STATEMENT OF THOMAS J. PERRjELLI 
NOMINEE FOR ASSOCIATE ATTORNEY GENERAL 


Mr. Chairman, Senator Specter, and Members of the Committee, thank you for giving me this 
opportunity to appear before the Committee as nominee for the position of Associate Attorney 
General. I am grateful to the President and the Attorney General for giving me the opportunity 
to be considered for this post and to serve again in the Department of Justice, an organization 
that I revere. 

I would like to thank the Members of the Committee and their staffs who have met with me to 
start what I hope will be a dialog about the issues facing the country and the Department of 
Justice. There is deep knowledge in this Committee about the many challenges ahead, and I 
hope that I have the opportunity to work with you to overcome them. 

Finally, I would like to thank Senators Webb and Warner for the statements of support they have 
submitted for the record. As a lifelong Virginian, I greatly appreciate and respect their 
leadership and service to the Commonwealth. 

I would not be here today without the love of my family and a great deal of good fortune. 1 want 
to thank first the love of my life, my wife Kristine for all of her love, help, and support — 
especially now with a new baby arriving any day. She is here with our wonderful, albeit fidgety 
son, James Francis. 

I also want to thank my mother, Nancy Perrelli, who has been an inspiration to me for many 
reasons, not the least of which is all that I learned by watching her, as a single parent, work full 
days, take care of me and my sister, and go to law school at night. She is here with my aunt 
Lucy Wolcott from Barre, Vermont. Lucy recently celebrated her 90th birthday and is the rock 
of our family. 

I also want to thank my sister, Caryn and her husband Scott, for supporting me and our family, 
and Scott’s brothers, Lieutenant Matthew Trivett of the Montgomery County, Maryland Fire 
Marshall Bomb Squad and Sergeant David Trivett of the Baltimore County Police Department’s 
homicide unit. I also want to thank my brother-in-law Kevin Lucius, who made the trip from 
Madison, Wisconsin to be here today. 

Missing from this group behind me is my father, also Tom Perrelli. He passed away in 2002 
after a long struggle with cancer. I think of him today because my father was one of the career 
professionals who are the heart of the Department of Justice. He made his career there and it 
was central to his being; indeed, he refused to retire until a day or two before he died — it was a 
part of what defined him. 

My own reverence for the Department of Justice began through my father. As a college student, 
I worked summers at the Immigration & Naturalization Service, then part of DOJ. I began 
working primarily on IT projects, but I had the chance to work briefly in an office that focused 
on Cuba policy, worked on brainstorming ideas for how to use Ellis Island, and got to visit the 
men and women on the border in San Diego to learn more about the extraordinary challenges 
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that they face and the remarkable job that they do. In my time as a summer intern, I also had the 
unusual opportunity to talk with then Attorney General Meese, who stopped to talk to me when 
he was exiting the building and I was waiting at the bus stop for a DOJ shuttle. 

When I completed law school, I clerked for the Honorable Royce Lamberth of the U.S. District 
Court for the District of Columbia — himself a lifelong public servant and veteran of the Judge 
Advocate General’s Corps and the U.S. Attorney’s Office in D.C. In that job, I saw the best of 
government lawyers, prosecuting cases from Iran-Contra to drug gangs and defending the United 
States in cases from the savings and loan crisis to environmental regulation of nuclear power 
plants. 

All of those early experiences left me with a deep appreciation for the Department — its mission 
and the extraordinary people who carry it out. That appreciation increased exponentially later in 
my career when I served first as Counsel to the Attorney General and later as Deputy Assistant 
Attorney General in the Civil Division. The men and women who serve in the Department from 
administration to administration, from the law enforcement agents of the FBI, DEA, and ATF 
who put their lives on the line every day, to lawyers and staff whose sole goal is fairness, 
evenhanded application of the law, and zealous representation of the United States, are 
remarkable and deserve more praise than they ever receive. 

I am honored to have been nominated to serve as Associate Attorney General and to have the 
opportunity to work again among the career professionals at the Department. But I have no 
illusions about the size of the task. The challenges that the Department of Justice faces today are 
enormous. Its challenges derive from its mission, which has expanded greatly since September 
11, 2001, from the constraints on its resources, which have hmited its ability, and from 
management and other problems that are to a large extent self-inflicted. 

My vision is a Justice Department of which all Americans can be proud — a Department that 
keeps America safe from threats foreign and domestic, a Department that at every level makes 
the evenhanded application of the law and the representation of the interests of the United States 
without regard to party or personal views its priority; a Department that works in partnership 
with state, local, and tribal authorities to most efficiently protect the public and make 
communities safe; a Department that is transparent and gives to the American public confidence 
that the rule of law and the Constitution are paramount; and a Department that works with this 
Committee and others in government to collaborate on the many challenges ahead. 

1 look forward to answering your questions. 


2 
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Police Executive 
Research Forum 


January 22, 2009 

Sen. Patrick J. Leahy, Chairman 
Sen. Arlen Specter, Ranking Member 
Senate Committee on the Judidary 
SD-224 Dirksen Senate Office Building 
Washington, D.C. 205ia«275 

Dear Senators Leahy and Specter 


Chuck Wexler 

Executive Director 


On behalf of the Police Executive Research Forum (PERF), I am writing m 
support President Obama's nomination of Thomas J. Perrelii to be Associate 
Attorney General. 


PERF is a Washington, D.C-faased (irofessional association of police 
chiehi and other leaders of local and state |X}lice departments. PERF also serves 
as a research and consulting firm specializi ng in helping police agencies to 
improve their policies and operations. PEP F is governed by a board of directors 
of leading police chiefe. 

Mr. Perrelli’s illustrious career is well known and was recently 
recognized by the National Law Journal, wltich named him one of the nation's 
most promising your% lawyers. In 1997, Mr. Perrelii left his practice at Jenner & 
Block to join the U.S. Justice Department as counsel to then-Attomey General 
Janet Reno. Those of us in the world of kxal policing recall those years as an era 
when the federal government worked hand in hand with local police chiefs to 
advance the principles of community policing. We are confident that, as 
Associate Attorney General in the Obama Administration, Mr. Perrelii will again 
bring to the Justice Department a strong understanding of local policing issues 
and an eagerness to work with local police executives. Together, we can achieve 
a new period of reduced crime and vioients in American communities. 

On behalf of PERF, I urge you to gi/e expeditious cooperation to Mr. 
Perrelli's nomination and to confirm bis appointment to this critically important 
post in the Obama Administration. 


Respectfully, 



Executive Director 


1120 Connecticut Avenue, NW Suite 930 Washington, D.C. 20036 

Tel; 202466-7820 Fax: 202466-7826 TTY: 202-466-2670 www.PaliccForum.org pcti^poiicelbrum.org 
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Modrall Speriing 

LAWYERS 


VIA ELECTRONIC MAIL 


Roberta Cooper Remo 


January 27, 2009 


The Honorable Patrick Leahy, Chair 
Judiciary Committee of the United States Senate 

The Honorable Aden Spector, Ranking Member 
Judiciary Committee of the United States Senate 

Re: Nomination of Elena Kagan as Solicitor General 


Dear Senator Leahy and Senator Spector: 

It is an honor to write you in support of President Obama’s nomination of Elena 
Kagan to become the Solicitor General of the United States. I have known Dean 
Kagan since her time at my alma mater the University of Chicago Law School. 
Additionally I had a chance to work with her in my position as President of the 
American Bar Association when she was in the White House and more recently in 
conversations about the work of The American Law Institute of which 1 am cunently 
president. 

Dean Kagan’s outstanding lecord as a lawyer and an educates- is well known to you I 
am sure. Her tenure as the Dean of Harvard Law School, the first woman Dean, has 
been productive in every way. While leading a legendarily productive faculty, she at 
the same time attracted first rate academics from other major law schools to her 
faculty (sadly including some from the University of Chicago), did significant 
scholarly work herself and frbm my conversations with many students, changed the 
culture of the law school to one which while supporting academic rigor at the same 
time also supported a very positive student experience. 


The importance of the Solicitor General is of courae well understood by you. 
However, as a private citizen let me note how grateful I will be to have someone of 
Dean Kagan’s enormous intellect, integrity and judgment representing the United 
States in front of our Supreme Court. The role of Solicitor General is unparalled in its 
ability to state the legal basis of the position of our Government in front of our highest 
couit and in those moments of oral argument in front of our nation’s citizens. Her 
many years of teaching along with her scholarship and straightforward demeanor will 
do a great deal to impart the best picture of the rale of law in our Justice system to 
anyone who sees or hears her in that role. 


Modrali Sperling 
Roehl Harris & Sisk P. A. 

Bank of America Centre 
500 Fourth Street NW 
Suite 1000 
Albuqueit|ue< 

New Mexico 87102 

PO Box 2168 
Albuquerque, 

New Meirico 87103-2168 

Tel: 505.848.1800 
www.mo<lra8.com 
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It would be my honor and pleasure to answer any questions you have about Dean 
Kagan’s fitness for this position. I hope she is confirmed quickly. Thank you for 
what you do to guard the importance and independence of the American justice 
system. 


w 
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The Honorable Jack Reed 

Senator 
Rhode Island 
February 10, 2009 


Senator lack Reed 

Introduction of Solicitor-General Nominee Elena Kagan 
February 10, 2009 


I am honored to appear before the committee this morning to introduce a distinguished scholar, 
lawyer, and public servant. Dean Elena Kagan. 

Dean Kagan and I both attended Harvard Law, although as you can tell, she is a lot younger than I, 
and a much better lawyer, and our time there did not overlap. However, I have followed her 
remarkable career with a great deal of pride. 

After studying at Princeton University and Oxford, Ms. Kagan graduated magna cum laude from 
Harvard Law School in 1986 and went on to clerk for Judge Abner Mikva on the U.S. Court of Appeals 
for the D.C. Circuit and for Justice Thurgood Marshall on the United States Supreme Court. 

She went on practice law before Joining the faculty at the University of Chicago Law School in 1991. 

She then served in the executive branch, as a legal and domestic policy advisor in the Clinton White 
House before returning to Harvard Law School in 1999. 

During her tenure as Dean of Harvard Law, she has drawn acclaim as a pragmatic problem solver who 
could bridge ideological divides among the faculty. She hired new professors with diverse areas of 
expertise and views, and ushering in a slew of student-oriented reforms. She has also won praise from 
current and former students who have served our country in uniform for creating an environment that 
Is highly supportive of students who have served in the Armed Forces. 

Dean Kagan is eminently qualified to become the first female Solicitor General of the United States. 

It is not just her impressive resume and brilliant legal mind that make her well suited to serve as the 
nation's advocate before the Supreme Court, but also her wisdom, temperament, maturity, judgment, 
and above all else, her strong commitment to the Constitution. 

In October 2007, Dean Kagan gave a speech at my alma mater, West Point, where she told the cadets 
that our nation is most extraordinary because we quote: "live in a government of laws, not of men or 
women." 

As a touchstone for this speech, she used a place on campus called Constitution Comer. One of the 
plaques at this site is etched with the phrase: "Loyalty to the Constitution," which reminds future 
soldiers and all Americans that the United States broke with the ancient tradition of swearing loyalty 
to an Individual, and instead requires American officers to "swear loyalty to our basic law, the 
Constitution." 

Dean Kagan also spoke to the cadets that day about how fundamental the rule of law is to our society, 
especially during difficult times and trying circumstances. She used the examples of President Nixon's 
Attorney General, Archibald Cox, and President Bush's Attorney General, John Ashcroft, as examples 
of men who sought to uphold the rule of law in very trying circumstances, and put doing the right 
thing above ail else. 

If confirmed, I believe General Kagan will be an outstanding Solicitor General. She brings exceptional 
qualifications to the job and will be a tough, fair, and powerful advocate for the Constitution, and for 
the people of the United States. 

I commend Dean Kagan to the Committee and I thank her for her service to the nation. 
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February 2, 2009 


The Honorable Patrick J. Leahy, Chairman 
United States Senate 
Committee on the Judiciary 
224 Dirksen Senate Office Building 
Washington, D.C. 20510 

The Honorable Arlen Specter, Ranking Member 

United States Senate 

Committee on the Judiciary 

224 Dirksen Senate Office Building 

Washington. D.C. 20510 

Dear Chairman Leahy and Senator Specter: 

We are proud to support the nominations of Elena Kagan to be Solicitor General of the 
United States and of Davra Johnsen to be Assistant Attorney General for the Office of Legal 
Counsel. No woman has ever been confirmed by the Senate to hold either of these crucial 
offices. Because these two offices carry the broadest immediate responsibility for constitutional 
law, the confiimations of these two women will represent an important milestone for the 
Department ol:’ Justice and for women in the legal profession. 

Each of us has been the first woman, or among the first women, to hold her office in the 
Justice Department. Based on our experiences in the Department, we fully understand the 
demands of the offices to which Ms. Johnsen and Ms. Kagan have been nominated. We have no 
hesitation in omcluding that each of them possesses the skills and character to excel in the 
position for wiiich she has been nominated. We therefore urge their prompt confirmation. 

The Department of Justice is one the nation’s most significant legal institutions. Across 
the broad spectrum of practice areas, the Department handles some of the most consequential 
and complicahxl matters that confront our legal system. By opening its highest offices to 
outstanding la-vyers without respect to race, creed or gender, the Department has long played a 
pioneering role- in opening the practice of law to all. This openness has also allowed the 
Department to benefit from access to a diverse range of the finest legal talents the bar has to 
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offer. By confirming Elena Kagan and Dawn Johnsaa, the Senate will help the Department 
advance this honorable tradition. 


Sincerely, 



Janet Reno 

Attorney General (1993-2001) 


Jamie S. Gorelick 

Deputy Attorney General (1994-1997) 


Patricia Wald 

Assistant Attorney General 

Legislative Affairs (1977-1979) 


Eleanor D. Acheson 

Assistant Attorney General 

Office of Policy Development (1993-2001) 


Loretta C. Arjprett 
Assistant Attcmey General 
Tax Division ''1993-1999) 


Jo Ann Harris 

Assistant Attorney General 

Criminal Division (1993-1995) 


Lois Sohiffer 

Assistant Attorney General 
Environment and Natural Resources 
Division (1993-2001) 
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Opposing Elena Kagan for Solicitor General 


Senator Patrick Leahy, Chairman 
Senator Arlen Specter, Ranking Minority Member 
U.S. Senate Committee on the Judiciary 
Washington, D.C. 20510 

Dear Mr. Chairman and Senator Specter: 

We the undersigned express our strong opposition to the nomination of Harvard Law 
School Dean Elena Kagan for Solicitor General of the United States. Furthermore, we 
protest the Committee’s undue ha.ste in considering this vitally important nomination. 

The nomination of Elena Kagan undermines President Obama’s own announced 
position: “the notion that young people.. .anywhere, in any university, aren’t offered the 
choice, the option of participating in military service, 1 think is a mistake.” 

Elena Kagan has made a career out of making this mistake. She has stood at the 
forefront of the fight against the Solomon Amendment, the law Congress passed and 
President Clinton signed, to provide students the opportunity to meet with military recruiters 
and to participate in ROTC on campus. Because elite schools such as Harvard have a 
history of obstructing students’ military participation, the law conditions their federal 
taxpayer flmding on providing access. 

Elena Kagan has characterized military recruiting policy as “discriminatory,” “deeply 
wrong,” “unwise” and “unjust.” She has called the Solomon Amendment “immoral.” 

Large bipartisan majorities enacted the Solomon Amendment to protect students’ 
military rights, and the United States Supreme Court unanimously ruled the Solomon 
Amendment is constitutional. 

We urge the Judiciary Committee to vote “NO” on the nomination of Elena Kagan 
for Solicitor General. 


Sincerely, 


Ron Robinson 
President 

Young America’s Foimdation 


Colin A. Hanna 

President 

Let Freedom Ring 


Flagg Youngblood 
Director of Military Outreach 
Young America’s Foundation 


Tom McClusky 

Vice President of Government Affairs 
Family Research Council 
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Opposing Elena Kagan for Solicitor General, p. 2 


Ron Pearson 

President 

C.'ouncil for America 

Ciary Marx 

Executive Director 

Judicial Confirmation Network 

Frank Gaffney 

President and CEO 

Center for Security Policy 

Kay Daly 

President 

Coalition for a Fair Judiciary 

William J. Murray 

Chairman 

Religious Freedom Coalition 

Richard W. C. Falknor 

Chairman 

Maryland Center-Right Coalition 

Tom Filton 

President 

Judicial Watch 

Jim Martin 

President 

60 Plus Association 

CUffKincaid 

President 

America’s Survival, Inc. 

Phyllis Schlafly 

President and Founder 

Eagle Forum 

Alex-St, James 

Chairman 

African American Republican Leadership Council 

Larry Cirignana 

C. Preston Noell III 

President 

Tradition, Family. Property, Inc. 

JeffGayner 

Chairman 

Americans for Sovereignty 

Elaine Donnelly 

President 

Center for Military Readiness 

Clare M. Lopez 

Vice President 

Intelligence Summit 

Keith Wiebc 

President 

American Association of Christian Schools 

Dee Hodges 

Chairman 

Maryland Taxpayers A^ociation 

Angelise Anderson 

Executive Administrator 

Coalition on Urban Renewal and Education 

Mark Williamson 

Founder and President 

Federal Intercessors 


VerDate Nov 24 2008 


11:53 Apr 20, 2010 Jkt 055828 PO 00000 


Frm 00284 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\55828.TXT SJUD1 


PsN:CMORC 



279 


VerDate Nov 24 2008 


Stephanie A. Scharf 



February 9 , 2009 


Via Facsimile 


Senator Patrick J. Leahy 
Chairman, Senate Judiciary Committee 
224 Dirksen Senate Office Building 
Washington, DC 20510 

Senator Arlen Specter 

Ranking Member, Senate Judiciary Committee 
224 Dirksen Senate Office Building 
Washington , DC 20510 


Dear Senators Leahy and Specter: 

I am writing to express strong support for the nomination of Thomas Perrelli to serve as 
Associate Attorney General in the Department of Justice. Mr. Perrelli is a stellar candidate, 
and I fully support his swift confirmation. 

My support stems from my work for the advancement of women in the law and women’s 
rights, including in such roles as President of the National Association of Women Lawyers 
(“NAWL”) in 2004-2005, Foimder and Chair of the annual National Survey of Retention and 
Promotion of Women in Law Firms (2006-present), current President of the Board of the 
NAWL Foundation, and a practicing lawyer and partner at one of the largest women-owned 
law firms in the country, Schoeman, Updike, Kaufman & Scharf 

By way of background, NAWL, founded in 1899, is the oldest women’s bar association in 
the country and the largest national organization of women lawyers in the U.S. Its individual 
and law firm members span all 50 states. NAWL provides superior programming for women 
lawyers at every stage of their careers, strengthening their skills, networking, negotiating, re- 
entering the workforce after some time off, or attending the highly acclaimed General 
Counsel Institute for women in-house counsel. In short, NAWL is all about skills, solutions 
and success for women lawyers. The organization also provides broader services for women 
lawyers and support for women’s legal issues, by participating in amicus briefs on such 
important topics as domestic violence, gender discrimination and other areas of laws 
impacting women, review of Supreme Court nominees, and other activities. 
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Senator Patrick J. Leahy 
Senator Arlen Specter 
Page 2 

February 9, 2009 


The Department of Justice plays a vitally important role in enforcing our nation’s anti- 
discrimination laws as well as administering millions of dollars of grants, a significant 
portion of which benefits women, particularly under the Violence Against Women Act 

Tom Perrelli has dedicated a significant amount of his career to public service and pro bono 
efforts. From 1997 to 1999, Mr. Penelli served as Counsel to Attorney General Janet Reno. 
As part of his responsibilities, Mr. Perrelli was the point person on the AG’s staff with the 
primary oversight role for the Civil Rights Division, which included general oversight of 
work to expand the federal hate crimes law to include gender, sexual orientation, and 
disability. In addition, during his time at the Department of Justice, Mr. Perrelli led a task 
force that created the CIRCLE Project, a model partnership with three tribal governments 
that sought to address public safety, juvenile justice, judicial, and other needs of tribal 
communities in a comprehensive and efficient way. A key part of the CIRCLE project 
included initiatives to address domestic violence and sexual assault against Native American 
women, which occurs at an alarming rate in this country. 

After leaving the Department of Justice, Mr. Perrelli became a partner and is currently 
Managing Partner of the Washington, D.C., office of Jenner & Block LLP (where, for a 
period of time, Mr. Perrelli and I were both partners in the Firm). 1 know Mr. Perrelli to be 
an outstanding lawyer with unquestioned integrity. Moreover, Mr. Perrelli has devoted a 
substantial amount of his time to pro bono efforts. In 2005, he was awarded the Albert E. 
Jenner Pro Bono Award. Throughout his tenure at the Firm, most recently as Managing 
Partner, Mr. Perrelli has worked to ensure the retention and advancement of women at his 
Firm. 

As the nation’s law firm, the Department of Justice employs a large number of lawyers in the 
federal government, particularly women. Mr. Perrelli has a proven track record of 
advocating for programs that benefit women as well as promoting women in the legal 
profession. The incoming Administration has an opportunity to restore confidence among 
the American public following some of abuses during the p^t several years. Prompt 
confirmation of Mr. Perrelli will allow this important work to begin. 

I thank you in advance for your consideration of this letter of support. 


Sincerely, 



Stephanie A. Scharf, J.D., Ph.D. 
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Oceana • Earthjustice • National Audubon Society • 
Center for International Environmental Law 


February 4, 2009 

Hon. Patrick J. Leahy Hon. Arleen Specter 

Chairman Ranking Minority Member 

Senate Judiciary Committee 
SD-224 Dirksen Senate Building 
Washington. DC 20510-6275 


Re: Confirmation of Thomas Perrelli as Associate Attorney General 


Dear Senators Leahy and Specter; 

We write to express enthusiastic support for confirmation of Tom Perrelli as Associate 
Attorney General of the United States. As leaders of national conservation organizations, we are 
keenly interested in the selection of the new Associate Attorney General because this position 
supervises, among other Justice Department components, the Environment and Natural 
Resources Division. 

The new Associate Attorney General must be fair, open to new perspectives, effective, 
creative in tackling difficult problems, willing to give close consideration to the facts and the 
law, and committed to public service. Some of our staff have worked with Mr. Perrelli during 
his previous service in the Department of Justice and have observed his leadership of the Obama- 
Biden transition effort on envirorunental issues at the Department. As a result, we are fully 
confident that Mr. Perrelli strongly demonstrates all these qualities. 

We were impressed that the transition team led by Mr. Perrelli listened energetically and 
with care to the issues that our organizations believed should be a priority for the new 
administration. We understand that this same interest in outside views was impartially exhibited 
to many others, including organizations whose perspectives and positions may differ from our 
own. 


At the Department of Justice, Mr. Penelli served as Counsel to the Attorney General and 
worked closely with the civil litigating components which report to the Associate Attorney 
General, including the Environment and Natural Resources Division. In addition, he led teams 
handling some of the most controversial and difficult issues, including establishment of the 
Department’s office to provide ethics advice to Department attorneys, litigation against tobacco 
companies to address the public harms derived from cigarette smoking; policy on medical 
records privacy; and an approach balancing Indian tribes’ right to gain revenue from gaming 


VerDate Nov 24 2008 1 1 :53 Apr 20, 2010 Jkt 055828 PO 00000 Frm 00287 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\55828.TXT SJUD1 PsN: CMORC 



282 


with state and federal law enforcement He also oversaw the Federal Programs Branch of the 
Civil Division which conducts some of the most high-profile litigation in the government. 
Whatever one’s views on those issues, it is noteworthy that Mr. Perrelli was effectively able to 
devise nuanced positions taking into account many perspectives. His advocacy respected the 
complexity of the facts, as well as Congressional oyectives in enacting the laws. He exhibited 
creativity in finding solutions. 

We are convinced that these qualities will enable Mr. Perrelli to provide excellent 
leadership of, and support to, the Environment and Natural Resources Division, which is 
especially important at this time when sensible environmental and'eneigy policies are necessary 
to protect our planet’s climate as well as our countiy’s security. For this reason, we urge you 
speedily to confirm Mr. Perrelli as Associate 'Atton^ Generd. 


Sincerely, 


Andrew Sharpless 
Chief Executive Officer 
Oceana 

1350 Connecticut Ave, NW, 5th Floor 
Washington, DC 20036 


Trip Van Noppen 

President 

EarthjDstice 

426 Seventeenth Street, 6th Floor 
Oakland, CA 94612 



Daniel B. Magraw, Jr v / 

President 

Center for International Environmental Law 

1350 Cormecticut Ave., NW, Suite HOO 
Washington, DC 20036 



Greer S. Goldman 
Assistant General Counsel 
National Audubon Society 
1150 Connecticut Ave, N.W., Ste. 600 
Washington, D.C. 20036 
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Clifford 9/L, Sloan 


tSBECTC**!. 



January 23, 2009 


The Honorable Patrick J. Leahy 
Chairman, Senate Judiciary Committee 
433 Russell Senate Office Building 
Washington, DC 20510-4502 

The Honorable Arlen Specter 
Ranking Member, Senate Judiciary Conunittee 
71 1 Hart Senate Office Building 
Washington, DC 20510-3802 

Dear Senator Leahy and Senator Specter; 

I am writing to enthusiastically support the nomination of Elena Kagan for 
Solicitor General. 

I had the honor of serving in the Solicitor General's office as an Assistant to 
the Solicitor General from 1989 to 1991 . I know the office well, and I am confident 
that Elena Kagan will serve in the very highest traditions of the office. 

I have known Ms. Kagan since we both were in law school. She will be one 
of our most distinguished and well-respected Solicitors General. She has precisely 
the qualities that one would want in a Solicitor General - a brilliant legal mind, an 
unerring sense of fairness and balance, and a deep respect for the values and 
constraints of law. 

I have known Elena Kagan in many capacities - as a fellow law student; as a 
practicing lawyer when she first moved to Washington; as a colleague who, like me, 
worked in the White House during the Clinton Administration; as an insightful law 
professor; and as the Dean of the law school from which I graduated. The most 
striking quality about Elena Kagan is that, in every position she has held, she has 
been universally respected and admired. She is widely known as somebody who is 
principled, thoughtful, and conciliatory. 
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The Honorable Palrick J. I^ahy 
The Honorable Aden Specter 
January 23, 2009 
Page two 


As one who has had the privilege of serving in Administrations of both 
political parties, I am convinced that Elena Kagan will be the kind of government 
official who is viewed as exemplifying the very best type of public servant - an 
individual who is known solely for her dedication to the public interest. And, as one 
who cares deeply about the Supreme Court (as a former Supreme Court law clerk; as 
a practitioner before the Supreme Court in public and private life; and as the author 
of a forthcoming book about the Supreme Court's landmark decision in Marbury v. 
Madison), I know that Elena Kagan will deeply appreciate and respect the unique 
role of the Solicitor General before the Supreme Court. 


Please let me know if any additional information would be of assistance. I 
am a partner at Skadden, Arps, Slate, Meagher & Flom in Washington, DC, and 1 
would be pleased to be helpful to you and the Committee in any way. 


Sincerely, 



11:53 Apr 20, 2010 Jkt 055828 PO 00000 


Frm 00290 


Fmt6633 Sfmt 6633 S:\GPO\HEARINGS\55828.TXT SJUD1 


PsN: CMORC 



285 


VerDate Nov 24 2008 



I 1 1 I I East 60lh Street > Chicago. Illinois 60637 
^ PIIONC 
I t.MAlL 

www.law.uchicago.edu 
David A. Strauss 

Gerald Ratner Disunguished Service Professor of Law 



January 24, 2009 

The Honorable Patrick J. Leahy 
The Honorable Arlen Specter 
Committee on the Judiciary 
United States Senate 
Washington, D C. 20510 

Dear Chairman Leahy and Ranking Member Specter: 

I am writing in support of the nomination of Elena Kagan to be Solicitor General of the United 
States. 1 served in the Solicitor General’s Office from 1981 to 1985, and in the Office of Legal 
Counsel before that; I have appeared before the United Slates Supreme Court on a number of 
occasions. I have known Dean Kagan for almost two decades, and I have worked with her in a 
variety of capacities, both in academia and when she was in the government. 

Dean Kagan is an inspired choice to be Solicitor General. She is, first of all, extraordinarily able. 
She is a great lawyer, as her academic record shows. She also understands how institutions work, 
as her brilliant tenure as Dean of the Harvard Law School amply testifies. 

Perhaps even more important, Dean Kagan has the qualities of personal and intellectual integrity 
that, in my view, are important in any government lawyer but absolutely indispensable in the 
Solicitor General. The Solicitor General is the chief advocate for a complex, demanding, multi- 
faceted client— the government, and ultimately the people, of the United States; and the Solicitor 
Genertd must represent that client's interests while maintaining absolute fidelity to the rule of 
law. The Solicitor General has to ask tough questions, think through difficult legal issues, and 
present the government's positions to the Supreme Court in a way that reflects the highest 
standards of professionalism. 1 have seen Dean Kagan demonstrate, over and over, that she has 
the energy, the intelligence, the skill, and the integrity to do exactly those things. 

1 was fortunate enough to serve under two outstanding Solicitors General, Wade McCree and Rex 
Lee, In my view Elena Kagan has the potential to been a very short list of the greatest Solicitors 
General of the last one hundred years. 

I hope these views are helpful to the Committee. I am happy to provide anything else that might 
be useful. 


Sincerely, 

David A. Slrauss 

Gerald Rainer Distinguished Service Professor of Law 
Ihe Universiiy of Chicago 
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Harvard University 
Hau^r Hall 420 
Cambridge, Massachusetts 02138 


Laurence H. Tribe 

Carl M. Loeb University 'Professor 



Chairman Patrick J. Leahy Ranking Member Arlen Specter 

United States Senate United States Senate 

433 Russell Senate Office Building 7! 1 Hart Senate Office Building 

Washington, DC 20510-4502 Washington, DC 20510-3802 

Dear Chairman Leahy and Ranking Member Specter: 

1 write to endorse with great enthusiasm the nomination of Elena Kagan to be 
Solicitor General of the United States. She is a remarkable lawyer, administrator, 
scholar, colleague, teacher, advocate, and human being. I have known her ever since she 
was my law student and have long marveled at her unique combination of talents. No 
Dean of Harvard Law School during my forty years on its faculty has come close to 
Elena in finding ways to make the whole greater than the sum of its parts. Harvard is, as 
you know, an environment populated with outsize egos and occasionally cantankerous 
dispositions while containing some of the most productive and sparkling intellects in the 
world, both among its faculty and among its students, one of whom went on to become 
Chief Justice of the United States and another of whom was just inaugurated as our 44* 
President. It is quite a challenge to bring out the best in such a group of powerful 
personalities. Yet Elena has always managed to do just that. I have no doubt that she 
would do the same with the enormously talented and justly confident lawyers in the 
Solicitor General’s Office and that, over time, she would help even the United States 
Supreme Court to become the best institution it is capable of becoming. 

Dean Kagan’s impressive level of experience in the Clinton White House and in 
the Justice Department of the Clinton Administration will, of course, stand her in good 
stead as Solicitor General and will reduce the angle of whatever learning curve she 
confronts at the Department of Justice under President Obama and his Attorney General. 
But the skills she demonstrated in navigating the shoals at Harvard, both within the law 
school and throughout the university, make her much more than simply a first-rate 
bureaucratic player. No-one I have met at this or any other university has been better at 
orchestrating the abilities and energies of faculty, staff, and students without ruffling 
anyone’s feathers or leaving hard feelings among those who cannot, by the nature of 
things, always get their way. That Elena Kagan was able to achieve that kind of harmony 
and cooperation while creating genuine intellectual excitement as she spearheaded the 
expansion of the Harvard Law School faculty in size, ideological range, and substantive 
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depth is nothing short of remarkable. And that she was able to do all of that while 
skyrocketing the level of student satisfaction and raising the already high level of student 
achievement has made her nothing less than a legend in her own time. 

Even a President as committed to the Constitution and laws of the United States 
as Barack Obama is bound to be buffeted by demands that may at times translate into 
pressures that the ideal Solicitor General, representing not simply the executive branch 
but the entire United States Government, and acting as an Officer of the Court in the 
truest sense, ou^t to resist. The independence of mind and spirit required to sustain that 
resistance is difficult to find in an advocate who could faithfully and enthusiastically 
represent the administration before the Supreme Court. In Elena, that independence is 
amply present: I have seen it demonstrated in many contexts both within the law school 
and at the interface of the school with the larger university and the surrounding 
community. 

The independence and integrity of which I speak are in part functions of an 
individual’s character and backbone — dimensions along which Dean Kagan is 
unsurpassed. But they are functions as well of how strongly someone understands the 
substantive matters with which she must deal. The less deeply grounded someone is in 
the history and structure of habeas corpus, federal preemption, international human 
rights, or executive privilege — to name just a few examples — the more difficult it would 
be for that individual, acting in the role of Solicitor General, to display the independence 
of judgment that a President and an Attorney General should be able to assume in 
someone occupying that office. In those respects, Elena Kagan could not be better 
equipped. For among the many things that make Elena a perfect fit for the position to 
which she has been nominated is her incomparable command of the many substantive 
legal areas with which the Solicitor General must deal in making difficult decisions about 
the position the United States should take, and how the United States Government should 
manage, the multitude of challenging cases and controversies confronting it. That 
command has been developed and displayed by Dean Kagan in her own scholarship and 
teaching and in the course of evaluating scholars and lawyers across the country for 
possible positions at Harvard, a process in which Elena has not simply relied on rumor 
and reputation but has read deeply the work of others and has developed a breathtaking 
command of the entire array of substantive areas of law with which the Office of the 
Solicitor General must deal. Whether tlie topic is federal constitutional law or federal 
administrative and executive procedure, antitrust or intellectual property, environmental 
law or securities law, bankruptcy or the regulation of complex financial instruments, she 
has become an expert in her own right. And the same is true of the range of theoretical 
and philosophical issues presented by the recurring disputes over methodology and 
jurisprudence with which the ideal Solicitor General ought to be familiar. 

Nor is Elena’s expertise limited to a deep understanding of substantive and 
methodological issues in the law. She understands as well the range of personalities that 
populate the legal landscape. To hear her talk about the inclinations and perspectives of 
Justices as different as Sam Alito and David Souter, Steve Breyer and Antonin Scalia, 
Anthony Kennedy and Ruth Ginsburg, is to listen to someone who appreciates just what 
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it would take to speak to their varying dispositions — far more perspicaciously, I must say, 
than just about any experienced Supreme Court advocate I know. The fact that she has 
not in fact argued before the Court, or indeed in any appellate court, should not, in 
Elena’s case, be taken as a drawback. I have personally witnessed her ability to identify 
just what it would take to persuade people at least as self-assured and stubborn in their 
ways as any of these jurists. Indeed, that Elena Kagan would be a fresh face and a new 
personality at the Supreme Court Bar would make it easier, not more difficult, for her to 
convince that unusually challenging collection of minds to see things in the light that 
seemed to her most appropriate to the occasion. 

In identifying what that light might be, Elena Kagan would combine precision and 
attention to detail with a degree of foresight and predictive capacity that is little short of 
uncanny. In tackling difficult problems within the Harvard community, including 
problems bearing on Harvard’s relationships with the federal and state governments, 
Elena has been uniquely prescient, avoiding missteps that less acutely perceptive 
administrators and academics would surely have made. Simultaneously respectful of the 
views of others and capable of diplomatically identifying and correcting gaps in their 
understanding, Elena Kagan is the ideal advocate for an administration that seeks 
common ground among partisan opponents and that must grapple with the most difficult 
domestic and foreign challenges any incoming President has had to face in many 
generations. 

I cannot think of anyone in the nation who would be better suited to the post to 
which Elena has been nominated and am confident that Elena Kagan will be a truly great 
Solicitor General of the United States. 


Yours truly, 

Laurence H. Tribe 
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Tliui*sdAy, February 5 , 2009 

LETTER TO EDITOR: In defense of Elena 
Kagan 

As Iraq War veterans who currently attend Harvard Law School, we believe 
that Flagg Youngblood's referring to Dean Elena Kagan as an "anti-military 
zealot” is a gross mischaracterization ("Solicitor general flimflam," Op-Ed, 
Friday). Like Mr. Youngblood, we support military recruiting on campus and 
hope that the Obama administration vigorously defends the Solomon 
Amendment. 

However, this position has not diminished our appreciation for Miss 
Kagan's embrace of veterans on campus. During her time as dean, she has 
created an environment that is highly supportive of students who have served 
in the military. For the past three years. Miss Kagan has hosted a Veterans Day 
dinner for all former service members and spouses. She pioneered this event 
on her own initiative, which has meant a great deal to students. 

Indeed, every year. Miss Kagan makes a point to mention the number of 
veterans in the first-year class during her welcome address to new students. 
Under her leadership. Harvard Law School has also gone out of its way to 
highlight our military service, publishing numerous articles on the school Web 
site and in alumni newsletters. These are not actions of an "anti-military 
zealot," and greater care should be exercised before someone is labeled as 
such. 

ERIK SWABB, GEOFF ORAZEM, HAGAN SCOTTEN 

Cambridge, Mass. 


http;//washingtontimes.com/news/2009/feb/05/in-defense-of-elena-kagan/prinf/ 2/6/2009 
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February 5, 2009 


Dear Senator: 

We write to you to express our grave concern over the pending nomination of Elena Kagan 
to serve as Solicitor General of the United States. 

As you know, the Solicitor General is charged with conducting all litigation on behalf of 
the United States in the Supreme Court and with supervising the handling of litigation in 
the federal appellate courts. Given her past actions and statements, we are particularly 
concerned that Ms. Kagan would not faithfully carry out her duties on a broad range of 
federal laws that are under attack by homosexual activists. These laws include the 
Defense of Marriage Act, the federal law codifying the so-called “Don’t Ask, Don’t Tell” 
policy governing homosexuals in the military, and the Solomon Amendment. Vigorous 
and borough questioning of Ms. Kagan is warranted on these matters. 

As dean of Harvard Law School, Ms. Kagan fiercely opposed the Solomon Amendment, the 
federal law that denies federal funding to institutions of higher education that discriminate 
against military recruiters. In explaining her opposition, Ms. Kagan stated that “I abhor the 
military’s discriminatory recruitment policy”— that is, the “Don’t Ask, Don’t Tell” policy that 
was adopted in 1993 by a Democratic-controlled Congress and signed into law by President 
Clinton. In remarkably extreme rhetoric, Ms. Kagan labeled the “Don’t Ask, Don’t Tell” policy 
“a profound wrong— a moral injustice of the first order.” 

In furtherance of her opposition to the Solomon Amendment, Ms. Kagan signed her name to 
a Supreme Court amicus brief in Rumsfold v. FAIR that offered a highly implausible reading 
of the Solomon Amendment that would have rendered it, as Chief Justice Roberts’s opinion 
put it, “largely meaningless.” The Chief Justice’s opinion rejecting Ms. Kagan’s implausible 
reading was unanimous: not even any of the liberdls on the Court sided with her argument. 

As Solicitor General, Ms. Kagan would be charged with enforcing and defending both the 
“Don’t Ask, Don’t Tell” law and the Solomon Amendment— and with developing winning 
litigation strategies. Is it plausible that someone who believes that these laws inflict “a 
profound wrong— a moral injustice of the first order” could faithfully carry out those tasks? 

Further, Ms. Kagan’s extreme rhetoric makes it highly likely that she also favors same-sex 
marriage, both as a matter of policy and as a supposed federal constitutional right. President 
Obama ran for president maintaining that he was opposed to same-sex marriage. Does 
Ms. Kagan oppose same-sex marriage? Does Ms. Kagan firmly reject the notion that there is 
a federal constitutional right to same-sex marriage? If the answer to either question is no, is 
it reasonable to expect Ms. Kagan to carry out her obligation to defend the Defense of 
Marriage Act? That federal law was enacted by overwhelming majorities of both houses 
of Congress (85-14 in the Senate and 342-67 in the House) in 1996 and signed into law by 
President Clinton. 

These and related questions call for very careful scrutiny of Ms. Kagan’s nomination. 
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Sincerely yours, 


Donald E. Wildmon 
Founder and Chairman 

American Family Assoaation 

Gary L. Bauer 
President 

American Values 

Tom Minneiy 

Senior Vice President, Government 
and Public Policy 
Focus on the Family 

Mr. Kelly Shackelford, Esq. 
President 

Free Market Foundation 

Dr. Carl Herbster 

President 

AdvanceUSA 

Micah Clark 
Executive Director 

American Family Association 
qf Indiana 

Phil Jaurequi, Esq. 

President 

Judicial Action Group, Inc. 

Diane Gramley 
President 

American Family Assttciation 
of Pennsylvania 

David Crowe 

Restore America 


Dr. Dale Burroughs 
Founder and President 

Biblical Heritage Institute 

John Stemberger, Esq. 

President and Chief Counsel 
Florida Family Action 

Maurine Proctor 
President 

Family Leader Network 

Tom Shields 
Chairman 

Coalition for Marriage and Family 

David E. Smith 
Executive Director 

Illinois Family Institute 

Jeremiah G. Dys, Esq. 

President and Generd Counsel 

The Family Policy Council of West 

Virginia 

Ron Shuping 

Executive VP of Programming 
The Inspiration Networks 

Colin A. Hanna 
President 

Let Freedom Ring 

Jim Garlow 
Executive Director 

California Pttstors Rapid 
Response Team 
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axMuanoQ 

JeantferMaree 
Pattwi Bo^ LLP 
Pnsident 

Consuela Pinto 
Center for WtwkLifc Law 
PrtoAat-Eiea 

JiBDasfa 

American Ccmstkudcat 
Society for Law & PoBcy 
Trfonfnr 

TncyMalicr 
Sterne Ke^er Goldstein 
& Fox PiX-C 
Tmamr-Eiet 


S«rri M. CasteBini 
Feeney & Kuwarraua. P.A. 
Seen/a/y 



Jt^sica Adler 
TTie Law Office oFJesnea 
E. Adler 


Feidose al-Taie 
U.S. Oeparanertt of 
Justice, Antuzust Divison 

Br^ida Benitez 
WiimerHale UP 

Linda Chasow 
Project fw Attorney 
Retendon 

HettlurModges 
Ceowdl & Motii^ LLP 

Sheila Slociiin HoSis 
Duane Moms LLP 

XiaaLbu 

Shulman, Rogers, Gandal, 
Portly dcEdcet, PA 

Angtda Fisher JaiTee 
BNA, Inc. 

HoSy Loheaa 
Weil, Gotshal & Maries 
LLP 

Monica Pariiam 

Crowell & Moring LLP 

Loielte S. Masters 

Jeraier & Block LLP 
lmm£ak Past PrtsUtnt 
Bx-Offido 


'WBAV 

"tVDMEN'S BAR ASSOCIATION 
of the District of Columbia 


Febraary 3, 2009 


The Honorable Patrick Leahy 
Chairman 

Committee on the Judiciary 
U.S. Senate 
Washington, DC 20510 


The Honorable Arlen Specter 
Ranking Member 
Committee on the Judiciary 
U.S. Senate 

Washington, DC 205 1 0 


Dear Chairman Leahy and Ranking Member Specter: 


On behalf of the Women’s Bat Association of the District of Columbia (“WBA”), I write 
to express our strong support for Thomas Pettelli’s nomination to be Associate Attorney 
General of the United States. We are convinced by Mr. Peirelli’s experiences both in and 
out of government, as well as our discussions with a number of his legal peers and 
clients, that he has the essential traits to be an outstanding Associate Attorney General 
who is dedicated to equal rights under the law and the needs and concerns of women 
nationwide. 

Throughout Mr. Peirelli’s career, from his woric as an experienced litigator and managing 
partner at the D.C. office of a mqor national law firm to his service at the Department of 
Justice in multiple capacities, Mr. Perrelli has demonstrated his commitment to equal 
justice for all. Asa practicing lawyer, he has earned a reputation of being a lawiyer of the 
highest caliber and has worked on behalf of individuals who constitutional rights have 
been infiringed. As managing partner of Jenner & Block’s D.C. office, he has been 
viewed as an excellent leader who is committed to equal opportunity. During his years at 
the Department of Justice, he demonstrated a commitment to public service, earned a 
reputation for Integrity, and gained relevant experience for the post of Associate Attorney 
General by overseeing the Department’s civil litigating components, including the Civil 
Rights Division, and in working in Indian Country to improve law enforcement responses 
in the areas of violence against women and juvenile justice. 


As Associate Attorney General, Mr. Perrelli will have oversight of Department of Justice 
components that are critical to promoting women’s advancement and opportunities, 
including the Office on Violence Against Women and the Civil Rights Division. The 
former is a key component of the federal government’s leadership in reducing violence 
against women and helping state, local, tribal, and non-profit entities properly respond to 
violence against women. The latter Civil Rights Division is the coordinating office for 
federal civil rights enforcement efforts. We are pleased that Mr. Perrelli, a man of 
integrity and with a fiindamental sense of fairness, if confirmed, will be overseeing these 
two important offices. 


2020 Psnnsybania Ave., NW, Suite 446 
Washington, DC 20006 
Voice 202.639.8880 Fax 202.639.8889 
www.wbadc.org 
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In sum, oiH due diligence led us to conclude that Mr. PeireOi possesses all the skills and 
experience to make him an excellent Associate Attorney General at the United States 
Dqjartment of Justice. He has demonstrated a commitment to quality in every sphere of 
his life. We wholeheartedly recommend him and hope these comments will assist you in 
your evaluation. We urge the committee to report promptly Mr. Peirelli’s nomination to 
the full Senate. 


Sincerely, 




Jennifer Maree 

President, Women’s Bar Association 
of the District of Columbia 


cc; WBA’s Executive and Judicial Endorsements Committee Co-Chairs: 
Elizabeth A. Scully 
Maria Lemer 
Cecily Baskir 
Aviil Ussery Sisk 
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February 5, 2009 

The Honorable Pat Leahy 
Chairman 

Judiciary Committee 
United States Senate 
Washington, D.C. 20510 

The Honorable Arlen Specter 
Ranking Member 
Judiciary Committee 
United States Senate 
Washington, D.C. 20510 


Dear Chairman Leahy, Ranking Member Specter, and Committee Members: 

On behalf of Concerned Women for America’s (CWA) 500,000 members nationwide, we write 
to respectfully request you oppose the nominations of Elena Kagan for Solicitor General and 
Thomas Perrelli for Associate Attorney General. 

Elaine Kagan has advocated for policies that undermine military standards and treat our national 
security as a social experiment. Ms. Kagan is a staunch critic of the Solomon Amendment, 
which bars federal aid to universities that prevent military recruitment on campus, and 
coauthored a brief against it because she believes that the military’s position against 
homosexuals is a “profound wrong - a moral injustice of the first order.” Her opposition to 
military recruitment on campuses based on her own prejudice against standards that respect the 
mission and members of our military reveals a terrible lack of judgment on constitutional 
freedoms and bias against those dedicated to serving our country. 

CWA believes that Ms. Kagan may have difficulty separating the law from her political positions 
and may not defend federal laws that she disfavors. 

Thomas Perrelli represented Terry Schiavo’s husband in his suit to kill his wife. There are 
several end-of-life issues that could make their way to the federal level in the next four years and 
having Mr. Perrelli at the department would be detrimental to protecting and promoting the 
dignity of human life. 
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Also, Mr. Perrelli was heavily involved in redistricting cases resulting from the 2000 census. As 
Associate Attorney General, Mr. Perrelli would likely be pivotal in issues related to the 2010 
census. His actions make it difficult to trust his ability to deal impartially on these crucial issues. 

It is for these reasons that we urge you to oppose Ms. Kagan’s nomination for Solicitor General 
and Mr. Perrelli’s nomination for Associate Attorney General. 

Sincerely, 


Wendy Wright 
President 

Concerned Women for America 
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